Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



r 



^ 



i? ■■"""■.";V".1!'>'-"^ 






j,->v .^'»- 



ZV^i: 



#» 



• 



•• • 



coNSTrnmoNAL i^aw, 



BBIAO A VUBW OF THB 



PRACTICE AND JURISDICTION 



OF THE 



COURTS OF THE UNITED STATES, 



AND OF 



CONSTITUTIONAL POINTS DECIDED. 



BY THOMAS SERGEANT, ESa 



SECOND EDITIOir, WITH ADDITIONS AVD IMPROTEMElVTa. 



PHILADELPHIA: 
P. H. NICJOilN AND T. JOHNSON— LAW BOOKSELLERS, 

175 cHB8TNirr stbeet. 

1830. 



• • 



Eastara DiBtrict of PemuylTmlft, to wU : «• 

Bi IT KKMXMBBRXD, That on the thirty-fint daj of Julj, in the fifty-fifth year 
of the Independence of the United States of America, A. D. 1830, Philip H« 
Nicklin and Topliff Johnson, of the said district, have deposited in this office the 
title of a book, the right whereof they claim as proprietors, in the words following, 
to wit: 

** Constitutional Law. Being a view of the Practice and Jurisdiction of the Courts 
of the United States, and of Constitutional points decided. By Thomas Sei^ 
geant, Esq. Second edition, with additions and improvements." 

Jn conformity to the act of the Congress of the United States, entituled, ^ An 
tot for the ebcouiagement of learning, by securing the copies of maps, charts and 
books to the authors and proprietors of such copies during the times therein men- 
tioned;'* and also to the aott entitled, ^ An act supplementary to an act, ent^ 
tied, ^ An act for the encouragement of learning, by securing the copies of maps, 
charts and books, to the authors and proprietors of snoh copies during the tines 
therein mentioned^' and extending the benefits thereof to the arts of designing, en- 
graying, and etching historical and other printEi'* 

!>• CALDWELL, 
Clerk of the Eastern District of Pennsylvaida. 



THOMAS KITS, rftllfTBK. 



PREFACE 



TO THE SECOim EDiriOJi. 



t 

In the present edition, the writer has endeavoured to 
improve the work by the addition of cases decided since 
the fonner edition, and also of a considerable number pre- 
viously determined : an Introduction has also been prefix- 
ed. He hopes he will have succeeded in rendering the 
treatise more useful to those who may engage in the in- 
vestigation or study of the subjects it embraces. 

PHILADEtPHIA, Jufy SIbIj 1830. 



PREFACE TO THE FIRST EDITION. 



The author of the following treatise believes its ob- 
ject and plan to be novel. He has met with no work, 
whence he could derive assistance. He does not doubt, 
that many imperfections may be found in it, which he has 
himself been unable to detect or remedy. The learned 
and candid reader will appreciate the difficulties attend- 
ing the undertaking, and make every reasonable allow- 
ance. 

Every American lawyer must feel the utility of reduc- 
ing to system, the principles and practice of our National 
Jurisprudence, of tracing them up to their constitutional 
source, and of exhibiting, in a succinct manner, the gene- 
ral origin, and uniform harmony, of the whole. If the wri- 
ter has succeeded in laying the foundation for a work of 
this kind, he will be satisfied ; leaving to more competent 
hands, the completion of a tjask, which must greatly aid 
in the diffusion of knowledge, on subjects of the highest 
importance, and most extensive application. 

Philadelphia, JVbvemher 11th, 1822. 
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ITATimiAL JUDICIARY POWERS BXERCISED IK THE ITHITED 
STATES FROM THE SETTLBUMT OF THE COLOITIES TO THE 
ADOPTION OF THE PRESENT CONSTITUTION. 



The states of which our union was at first composed, 
during the period antecedent to the adoption of the con- 
stitution of die United States, while colonies of th% 
British empire, and while connected together, at first 1>y 
the Congress, and aftwwards bj the articles of the C!oii- 
federation, exercised within their respectiTe limits the 
main portion of the judicial authority of the country, 
through the inedium of tribunals constituted by them- 
selves, and governed by the coimnon law, the princylea 
of ecmity, their ovm acts of ftssemUy and usages, ami 
such British statutes as had been extended to, or adopted 
by them. But during this period there were judicial con- 
troversies over which the colonial or state courts did not 
entertain jurisdicti(»i at all, or entertained it in subocdi- 
nation to, or by delegation fiK>m the national anthoritj 
residing in a pow w supposed to be the depmitory oi a 
common interest, and possessing a general jurisdietioiL 

This period may be divided into three portioiis>^ 
1. The govemm^it and jurisdicticm of the crown oi En- 



gland began with the settlement bf the colonies, and 
contmued untO the fifth of September, 1774, when a 
CoQffeBa first met to consider « tbepuUicgEievaiiceit 
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2 INTRODUCTION, 

and gradually prepared fcMc, and rejpelled hoBtilitieff. At 

this er§ the revoKitioip commenced. 
2- The government by a Congress continued tiH the first 

of March, 1781, when the articles of confederation were 

finafiy ratified. . 
3. On the fourth of March, 17«9, the articles of confede- 
ration were superseded by the adoption of fhe present 

constitution. 

It is proposed to consider the subjeet under these threer 
divisions. • . ^ 

. I. Of the period that elapsed while the colonies- were 
depmudent on the crowA of England. 

buring the period antecedent to the revolution, courts 
of vice admiralty were established in some, apd probably 
in. all of the states by the crewn of Great Britain; in 
some instances by a right /eaerrad in their chartenhr and 
in others without. The nattore and extent of their juris- 
dictions depended on the commi^ionft of the crown, and 
af^ts of Parliament conferring additional authorities. The 
commissions of the crown gave th^ courts which w^e 
estabhshed a most auple jofisdictiqp pver all maritilne 
contracts, and over torts and injuries as well m p^Mrts bs 
upon the high seas ; and acts oV ParUament enlarged or 
latfier^ recognised this jwisdiction by giving or co nf i rming 
cognisance of all seizures ibr contJBRventictfis of ihe revot^ 
nue laws.(a) 

(a) De Lovio v. Bolt, 2 GalL 470. In the charter of MassachusetlBr 
in 1692, there is an express reservation of th^ exclusive right in the crown 
to establish Admixiakj courts by virtue of commissions issued for this pur- 
pose, lb. No such seservatioUf Ijbwever, is contained in the i^harter of 
William Peno« granted the fotfrth of Mjirch^ 1680. On the contrafy, k 
gives to William Penn and his heirs, their deputies and lieutenants, powev 
to appgint and establish any judges and justices, magistrates and oth&. 
officeoi whatsoever, for what causes soever, (for the probates of willd, 
and for the^'granting of administratidbs) Vith what power soever, and inr 
Buch forms- as t^ them should seem most convenient : and by .judges by 
^ them delegated to aw^d process, hold pleaa^ ai)d determine all actionsy 
suits, and causes whatepever, as well criminal asxivil, real, personal and, 
mixed, &c. sec. 6. sy a suf^equent part of the chtoter, William Penn, 
his hein or assigns, were made personally responsible for any misdemean* 
ors committed or permitted by them against the laws of trade and naviga- 
tion, and subjected to forMtiire of the charter for not paying the damages 
awarded by the courts of Westminster, sec. 14. 

A court of vicp admiralty was, notwithstanding, established at an earlj 
date, ibr the proTince of PeaBsykania, and the territories or coaaties ot 
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hk En^aii^ tlie Court of ^dminky never 
imyjnrifidietUHiinreTeiMieGaaeK; thil was apprapruued 
kf the conunoD law to the coavt of Firk^fptfw. ' But the 
nee admiAdty courts m this comtrr when cofouieB^ and 
m Hhe West IiKdies» obtained* by tiie pwmiiio— of the 
statoteofl2Car>2, coianawly caBed 

MeirCMIe, KetAt and^oMer, on tfie Ddnwaft. MexB^iB 170t» 

i Fwai*n HifL Feaa. 486, Md eoth—d ^ (Im iwotaioA. I fcne 

p«awdliieiecoidiofthii€a«%froaillie7car 17S5 tothefcar l746»iB 

tbe eoanp of which time there weie tkm diflGu e m eoaMMuies or 

judges of the court, whkh waa held at FhihuVlphii ' Thef wtm 

misBionedby the crown, ebder the fveelaeal of the H%h Govt of 

imlty ef EttgHtfid, hotthe i iiisiii^piii ii»if I hete pel jaet with, ' 

flwi ilnnr w i n thiit nnriniina ilj iui M i i iM f fhir pn»eeediag% wen 

on 9 the'naiiie of Ae lieidb CmamiBmomen ftr oaecotiBg Ac 

Lord H^b Admiral of fi[ighuid. Brown, in hia Ciril and Adainikf Law^ 

BBfBf that all tbe pe#en of Wee adonral^ within hia niaj a rty 's 

iio dai iedfioni fte nig h ' ^Whi ii ri, er t^ C i M aAii i iini i ii e< 

fldty of England, aB-4beient and hwifcnt tn that 

hy firtoe of their eomniMaiehai tte Lords of the Adnrirakjan 

to erect courts office ramtralty in North Aneiiea, the Weal 

the setti emtsfc" of the Ea8t*ln<fia Compaary. 2 Bro. dr. and AA, l«w. 

itis presamed, says Jidge S«aar,1n the «o4e an hia 

In Tn I niin r TTiirll, itjiif ihn i nsMJiM an iiwilp in ihi 

One of the lateat is toth^gofenMwr^th^royaltiinwMiiof 

Shiie in 6 Geo. 3, (1766.) It antborkea hia ^to take i iigaiwai ii eft 

and proceed in all canaes cml aaid mantlaAe^ and hi compjiinia, 

oroncesy oir soe^eoMd oAnnea,. eianes, 

end dcinMras, neoovnCs^ 

iD^iH% cxtoiliiMiB and 

aoeyer, coinaiieoced or to he eommeDeed b e t nee u 

owners and proprietor of abipa and dihar resaek, and 

oUiers whofneoever, with soch ownein and piopiioluss of 

o^ier iresaeia wtaaoefar, eaiplofed er naad within the mai 

tion of our.wee admiralty of nor said fvpaince, dL6» or hetweaa any 

other persons wfaamsoef er^ liad made h^gnn or cootraded Ar any nn^ 

ter thing eauae or bnaness whatsoevelr, done o^ tp he done within* oar 

maittime jnriadiction af ore sai d^ fcc* dee, and uni ae o ^re r ia aB anil M U gnlir i 

eomplaints contracte .hgreeraentr-eanesa and hmipeaa qtvil and mn»> 

time jto he per6)rniedb%asd the saa or epnlUGtod dieie, Ipwerer aria- 

iqg or happeaing," with many other genml powen. And it iteclaian 

the joriadietion to extend '^tfaloaghflsat atf and every the seashores^ poh- 

Gc streams, *ports, fresh wnfors, rivers, creeks, and -arms as irefl of thete 

aea as of the riters and* coasts, Wh ^ ta ww t i ef dinr aaid proranee," dtc 

In pomt df fret the vice ndoriraby coorts df Bfassaehosetti^ balbte the 

revolution, exercised a juriadiction frr more entensiYe than that of the 

admiralty in England. De Lorio e. Bmt, 2 OelL 470, 471, note. See 

abo the Little Joe, Stewait'a Ad. Eept. 194. 

Tbe comnnanon to the goremor ef Mew HanqiAne ahove ■miaion e d 
OHiyy perhaps, be deemed an exteipoa of the powen of Ae «ooits 4f 
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totftUy foreign to th# origimJ jurisdiction of .the Adnuralty 

and unknown- to jit ;, thoughJt was held that appeals lay 

^ firom them in sii^h caiise^to the Afdmiralty in £kigland.(6) 

^ In quaiti<»i8 of prize ib the^^ee adovralty eovrts aa 

ippeail lu t09 the «>nnnigaHipom of appeals conuMiiig 



ai 



\te adnualty hq^d formed pveetdeots. Foi^we !M tktdmpem ct 
17*24 and 1176, on reptatrfl otegaiofMm iMfyliiiiiing of. thaoa exIiiiMOiif^ 
'hj ihe^cromth ia bnier to eeforee ihm abpoxious statutM mflied to ka* 
poee duties for the purpose o^ mising a revenue, in Ameriea. Tb^ de^ 
cIlMtioB and ijesolves of Oomesa pf the 44tli^OQtob^, 1775/ mention, 
attiong othet grie^aheeay tiMit Um British PaiUunent had extend^ the jU'-' 
ndidiio of tiie tsoarts •{ Admiaakri not only S^ c4lbq^ilg tho said 
ddtieS) 'bnt Jbr^the trial of oanaes nejedj ariHng inlhiii Wr hflili of a- 
^j^onty, 1 Joum. CoDg/27, and that the acta of 4 Geo. S. c« K^l vA 
c. 34, 6 Geo. 3. c. S^ 6 Gno. 3. c. 62. 7 Geo. 3« c. 41, and c. 46, and 
.8 Geo. 3) eztnnddd the pcrwer of tbi Annindty couita beyond their an- 

<»ifitliniili*ib.30. aMabo»ik41.47.. Ujkf^fkiirmgimtbtbM^^ 
of the colonies^.of Octobec Slat, J774, it^ia aUied^'that ip the ynar 1760 
a alatute was made to cfetablidh courts of Adauralty^ and vice admiralty 
&m m mem moidt'emtHdj tat th# end of ittm« elfcotiially.recoTering the 
jMualtiea' ^md foilbitn#a(i faiflioled pf acti oTParlianent fbiined for tha 
plnpcne of raWng aMvemat inAaMriea* ib.<4a. 8eeldeoih»51.1i6t' 
' %tho HBcoffda opibe vk f ^ A da r i mlty CoiiH of ftiii i ij l vania» ^^f ftom 
1735 to 1746, befoiowforred tO) it appeilr% thM4lMbittiaesa ofi|}ie.coiK| 
Wan inenneiiierable in amoant. It consisted Of proceedinga' by the odlK 
iMor'of customs by infofftiaiion agninat yossMs and goods for breaoMli 
of tM adis Off Pa|i|an%nt lahtiifg 4^ tibe mvenve : libob'for aeam.eniP 
^VngM: cain« for wrveya of ^toiMgnd t«0dffnnd«g4odB» and of wredEii 
and appraisement thereof ilith Mner to d» commissioneaa appninteA to 
adjust Hw aalvage in ^ases of wreck ; reeords of protests : aad, towaida 
the end of the time, registevn df letten of ttiail%ie granted by the go- 
fnraoM, ani pme p un tydi ngs agahirt veaaala captarei from thi^ Frendi 
nad Bpaaiardi. Inhere is ^^ proteeding to j^^Khoriae Ibeisons to^bdce 
an. inM^tory of tfM^efiecta in a vesML the mafitetf of whf^iras drowned 
in the I>ekw^ aflerHmval, and (^btber "on a bot^|»iy. * It may be 
remarked ihat^Uboqgl^ die prvciodingB alp^etricdy CtAal, ab instnneo 
appeaitt of an aaawar«o» claim lif \ defewlant or bUrimant^on Oath or 
•fimatjif. • ' ' J- '. 

(i) 9 B^Civ. aad Ad/Lawi 491, yet t)ie extent of the jurfsdiciioii 
of the Adknimltir courts in dit^p^nies seems t0,havo been, for some time> 
-^L sulitject of consid^ble diacwaioQ aUsd diffeiyace of diMniov ia'England* 
In Chmlmmn's coUecta«i of tbe^nians of evMent la*yM on ranoua 
iKunta of juriaprodbnce, chiefly c^nc^^aw tbo eoloiMeflb Micriep, and 
commerce of Ulreat Britain«jpQUiabed at iaadon in 1^14, diere ana-se* 
iinral jjpiiuons to be foaod on this subject' In Jufyr 1702, Br Jokm 
Cooked Adrocate General, fSiv^ i# e|in|0^ that pef^Maa and forfd^nvea 
onder^ act of nafigatioB, ldi^» S»A M* A^aiB|for the encoorage- 
of trada» Id Car« 2. ai Y| Oe mMmffrmilfaa the plajajtiag of to- 






ctiiMB it lay to th9 High Cknirt oC A^OMsltyiii En^aodi 
asd thonee tAibe 0eleg4t«L(e) The4>ow«r of the I^b 
Courted Admira% toM^eiie mffmk bom ike r\ce wl* 
Buralty^cowtB m jreF^ue^^MiuaeB hwb#eD d i yi t td, on 
the groimd that they woie m0t in theiriai^uac|4PMa'civi> 
or maritiiq^ but tfrat it vntts a juriBdictiwi aiteuilly fflTen 
Ukill^vic^fidsmtkyeti^ aiii.«l¥ilL 

9^ c 2S^ which took yaBotioe of ttiy%nettate joofldictiap 
in the H%lift>ourt of Adiniralty in such caBQs. J|at 4M 
poiot wa« ftiUy. settled in *&¥Qpr 'orihia jurisdictiQii in the 
fiaxlTM^d) . - • . ^ 

Contror^ii»ii0 l^weeil^ tvo ^ 
I die- Mkanfe^of l^iif. dhwrter boondariee or nghtm came 

iag in IK0 jHAiycooncil ^bo ajtengiied oiigiliaf 
th^ran^^OQ the j^cipjes cCApdal^aarei^ 

baoco in Rnglpnrf, and for relating tbe^lantatioB trade, fst mad 23 Car. 
2» G. 26, might Iw proseeuteq in tlie admimlfy ooorts <>f*eMj>lantatioi£i, 
a»jrell is ptnaffiM aoif fcrfbitums un^r tie aet iMcfiog <o ibvplaett* 
60Q tmdd. 7 an j^ WiU. a, . 2 GlMte^ 0)Hi^ IM. « .' - 

In Aim^ of tje^jrue f^ar, tbe ^ttqmpy Geneial^^ZViEeAii^pive k 
%$ his o»M to the board c^ trade, t|iat the jurisdidien of tfas admiralty 
0(liirt8dnB6 coIoDies extended dJBy to proeecntions arising under m 
staifi|tee ortkr. 2. above mentioDed. SxlOT.* • . ^ - 1 

la 1720, hoiv0ter» Ib/West; who wrn^ nssigie<*|| tpmaA ta^Om 
ConusBlcinen of tnfde a^itplnyiiti»in,^iiais of opinirtrtht gw stnftrtfls 
15 Rkyt^ cj^ 15 lUcb* 2|.e. 3, jt ^n, 4«a 11, aO(oh27 Sliz, c. 1 1, 
fcf wtifeh the admimltjr jurisdiction ;p Mgknd iraa hmited,. vere not 
introdttctiye oTnew lai# Jint only declaralw of the ix>mmon law, and ' 
wet^ thsmfese, of force evenin the'j^iuitwdDSb eat 4mI nm^of the 




^ti<Mate the admiral^ judgiB i|^ tivaMTesiladlsl 



jfr exercised by the High Govt of 
ttdnuralty at bgM He was also afi)fii6» thai the ■•>was|>rir 'worte of 
cenuaon ]ssr,ii^iaw Bngkflihai ajMrer'to gm^ piwEltioDs to t^ 
admisalty emarts, andytates HAt prqfafilMna Yva tb^temedy constantly 



' MriM One to previl^ their eneroachamnt* 
^JbL b stated by the Akowtitf Oneral, NoMtth-i^ 
Siion, mX ais^Mtion of tnwesliad beei^ btq^ht 




PettnsyliNfeiia tetcondenminf in USr oenrt an* iihiegist#ed Vessel 
there. .. «^- ■' - • 

VtQifat. la 2 Beo. (Sm iad'Adie; Law, 41^. Blaekalone, 
ipJ^LVs^s, sto ai^Mal iUso lay1» thnhing i^ eedanV- ^ But this 

to be islinquiahed. ti Bnok Or. and AdAi. Xaw, 

*^t^. , • . . • , • 

Mijfe j4Ni^49d, note. 2 Rnk 248. See M 
¥t 9i$jBf^ the^anh^.a WhiMr ^96. 
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tm^tf.{0) Tlw IB July 1764 the kmg wpiky cooaett 

. ^Bprovod tk» repoKt of a commlttae ofj^CHiBcil^ior plaata- 
« tion«ffaM lidi^e to the drnfuteBthnt hmd fer sobm 
^ years ^ubsist^betwaaOitlie.prai^es «f New Hatiipshiro 

* and New* Yovk, •coarermbg tke boundary lina batween 
those fHMnpaee ; «Ad mdesedi-aad -deckurad tbenreMBm 

'Jbi&k of tbo 4^er <9oiina^cut to h^ tlie.tK>iui4axy • iuie</) 
» A geiieral^soptf inMndbng pa^ 

..^m^atsed by the long ia^ouncil fjK>B%the decLsiicms of tha 
eokipifl trJJ>imals. For example^ in the jr^lifl68^ aii 
wpea3 cjf Sir WiUiam Y aii|^iif from a verdict aoAjbdff- 
nueat agaiasihipi in the. courts, of New Hampshira.at ttg^ 
SukofRoheKt Jtijlaaaa £sq,as p»||{Mrietor i^.l^a^ovince^ 
* for certain kinds and tenements m PortinmutiKai ik»&mtSt^ 

^fmnM^ WA0 hoard by counsel befosA the eommittee mt 
iMdfi and plaaCatMHWi cf Vxf privy c^^uncd^ who rep^rte^ 
that tbaiveidict a^d jvd^eiit;4K>uld be {iifirme4,j|uid 
thm were isi^ed and cpi&a^ed acoArdingly by thej^i^ 
iBWunciLi^^ In the case of Jaofiry Joi)^ which was 





on a wri^of error/A) And such appeals from tbb c 
in Pennsylvania, aj^a in the other colonies ip the kin 
council wwe^nmmon before the |revolutiQaj(ft) Insdnie 
of the aeloaias the appeal was&'st to the governor i^ 
council, and fkouL them, |A the king m cojonoiL (ky 

Inr.tha year' 1764> {he nature ana^e|tent of the right of 
appc^to tiie gfffmnoi and coippil* -lotracted mjiidi. at- 
tentioii k ib0 cdony of "New xoi^ Prior to tbe'yew? 

9 BcOmap'a ft^fory of l)|f«w Htrnpelkit^, 296. Appendix, Ho. X. 
" ^'5. Ajypeodiz, XLI. * ,. 

in tha «se fSi Ftoiaey 9. Ouiaringhi^, * Now Yoi4[, 1W#" 




r) ft. 346. Aff^Mx, XLI 

Ptaph. 49«fli0po8C.- ,f 

.^j) The act of tfinmbly of PennsyWania lor ^abliahiog courts paMi 



In 1722, saves ai9>Mit of appeal from any aotet to' the Kin^ in coon^ 
or to such oourtviii Sritatn as Ae king should afii^^oint, and imposes ih6 
oonditiaoa of appeaL 1 SmitJlB Laws of Pai&n. 140. , See alao th» 
dufflorlD W. Pen. ' 
(It) See iw ease of GoifHi v. Lowtiier»a Ld; Ray. 1447, afnte of 



ikat Upd brouffht ftomf Ihe fi^pd of Barbedoes. It isliie^ stated, that 

\e tniunitted, and proe^ ijjthm« f^eat ^ter the il^peal allowed in 
Ae planlaftiflii ; awlApappeid wg4iiMWM>^»fl»<c«>>i»derto 






V 






IflS^'tiie gojfmSfy h a HiwOui ^' Ami t» oroml Wi» to 
afiowt^fp^Js'tb tW'.gmreniiof •nftcMiMl in cge^.a* 
rota^m aMtoT^e coat» afcoidM^ tar. * mi ki thrit , ^ 
year the ptnueiAbCT ^IliB dli^Mady aod^tbe natnctioqf* 
v^e «rafl<3w &})peiia'froift^^r^t]R e»istr«f e(a4pAott * 
law; wadior tut p «i re< go to awe a ■Writ^g|^ tfcof <i fcM mwF 
which ka^ bflcn 4lH>^ a(icurtoi»e^ iA%^^^offiit wu« 
alBd#atti^'aDd?tim-.Becbrity-regtiat4i' 'ThnHuui -FonKy 
l^nwr g^ ■a.y rdiq** Md iudgmeat- Ar~£.150O donftgeflt 
agndst'^^NtUet OulaiiiwnaAi M the Sttpr^me Co^>dC 
y Nei(<¥.ctfk, for:AwuU, uikeiTf>|«id wduBdipg. vT« dj»^ 






g»4KritlkKlm»Atow*'(mAfuim' 1!b«y liiRed aiMtes 
miiusnmaiid d)to«(ed nii&taxy 4f«v«tioA4, emitted b^ 
of amnBa»d0>tre«ki^ mki raeaved ijpd wt awlttma^ 
aptof acwmriwfione^ MM^attBry scrifced the objects of 
CBfilpre, ted OMMJ^ niietkliir qi<! diatsftotioa of pri^ Am 
tha togri i tf of.aHiattptaiMeott&eJHA 
'law <M luooDSi aad « jiBt and wwimieMcxitioaQftlitt 
law 10 fWHwiatial to iKe ««ieratgn .pow«c» i^juekumij^ He 
imptioated ynik SmacgOrtMiom in' thc^^eaohy of ite jadmih^ 
n, QwgiaMS tod.ibi; llu^paqidsa a n^htrdf mainfc 
•i$. ceafiqL bf 9igfmi^ in easeiL ofSe^ptore, «s- Veil - 
•0T# ii#dieiaianB of j«iea«B of j«dge8<(it|) WhenfCkiair " 
. gm^ <liap o lbif»'ia Novenfbv 17 fd^ inMi^iyfMffped-tiia 
japtD«»t«f fti|i^ veesds o€ fM»« aoA of 
V^rfoylKL'li tiipaei^iee ^ s«|{af of tbe En 

,#Md^f*«B 4e 8«aai«l togpiktagBarfihg uakadfr Ji|<iii; 
' * tti.|oAi iw piaiililn a> -ejipct Oiftirta iriaiticevi>4r ^Mn»j4-'> 

•»t»d»#ei>^ W l i)g ii i»Wu i ^rfmld >B«ioa expedM»% 
• ^iMMlUHlaiM iiWii- wQmeat alxwW b^ sSowA^^!^ 
aKi|»'or Mid) |ienoh orl^totiMw fa th^r^bQ^iflRq^^ 
jbr mittill .of ifynalii'^ffbur etntipi pra^n^ns aip ^ qe 
time iff dclMiml&Big. mid -iMlgiai^tilar apfnalalr «Dd gimg-4»« 

' ' '^Epe applicMiii toGopgreas Qirapj|)oaJNraa 
• wUM, at fiHt, was uMttpnfyue^ .t^ apeoiii eommit^ 
^ ^an|itt»diaL^caM^ coq^lliting <if .fiye iniwnMi^ 
|fct oalie ;i0(h Jaaliuy, m7«*Q^|KW ipaoired to%^ 

»eP— pPof fitt wmftbere, (^ 




. ooiat 4 gtaiding dmb^tee, to>Mm _^ 

I91C 4ill9detapi^9i; «pp^ifpdyto;^thet^^^ 

ti#aaj««re refer red mf/en preemmJo) . Tnme p 

irerO'il^iaM^'.Wia'O^BMbacfe^owiiig,^ 

;ftaa re^Nd 'VMkeii^eyr^^^Weer to beiirand. . 

^eiimne.-.;..,; •\ ;!«•:>.•..• ^.'. ...'-.r . " i, V * 

» 1S|m r4oldlk>a&d^Cd|ijnm o 
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mentioned, was comi^Ked with by several states ; some 
alfewing appeals to Congress on a larger, some on a more 
contracted scale. In some instances the 4Cts passed by 
the states gave rise to questions concerning the respective 
authorities of Congress and of the states, which occasion*' 
ed much debate and <Merence of opinion in -Congress 
and elsewhere; and some of these questions were not fi- 
• nally determined till after the adoption of the present eon- 
stitutioB. In Jdy, 1776, the legislature of the state of 
New Hampshire ' passed ah act which allowed an appeal 
to Congress, or persons appointed by them, onfy when the 
vessel capturinff was fitted out at the charge orthe united 
colonies ; in otler cases the appeal was to be to the Su-» 
preme Court of judicature of that state.(/>) 'A citizen ot 
that state^ acting under the commission of Oongress, in 
a vessel owned by citisens* of N«w iftampshir^, captmred 
a vessel as prize, o^th^hi^h s6as, in October, 1777. Be- 
ing claimed by citizens of Massachusetts, atriid by jury 
took' place in the New Hampshire <x>urt maritime, erect- 
ed by llie act of that state of July, 1776, and the jury found 
a verdict for the capters. The claimants m^yed an ap-» 
peal to Congress, but liie court refttsed it, oecause it was 
contrary to the law of that state. The claimants then ap- 
pealed to the superior court and a jury } there also a ver- 
dict was found for the captors. The claimants then pray- 
ed an appeal to Congress, and petitioned Congress, idio 
referred it to the committee of appeals, and that conmiit- 
tee decided in June^ 1779, that they had jurisdiction. Af- 
ter the confederation, the court of appeals reversed the 
decrees passed by jd^ courts of New Hampshire, and in' 
the year 1795, the l^preme Court of the United States, 
on appeal from the Cireuit Court of New Hampshire, car- 
ried into effect the former decree of the court of a|^ 
peals.(j) ^ , • 

In the Qase of the sloop Active, the jurisdictioii of Cofi- 
gress was also disputed. In that case, on a libel in the 
court of Admiralty, of Pennsylvania, the jury found a ver- 
dict distributing the proceeds of a prize among certain 

(v) InNoTembtiry 1779, fbe lep;i&latDre extended tbe liberty of appmil 
to Congreas, to erefy case wherein the sufajeot of any foreign nation in 
amity with the United States ahould be interested in the dispute : but al« 
lowed it no &rtki^. 

(q) TenhMowv. Doane's admsr 3 Dall 60. 

2 . . . ^ 
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daiinatttfl. From thui sefitcbce or decree, an appeiil'was 
taken to CoDgreas, and liie committee of appeals, m 
March, 1779, reversed the decree, and ordered i^ocess to 
issue out of the court of Adnuraky of Pennsylvaiiia, to. 
ciurry the decree of reyersal into ^Ssct The judge of 
the court o[ Admiralty r^sed to coofonaof t6 tmd ord^^ 
alleging as a reason an act of the legiriature of PennsyU 
vania, decla^[ing that the finding of a fury irtiould establish ' 
the facts in all' trialls in the court of Admiralty without re- 
examination or appeal ; and tfaM an appetd was permitted 
only from a decree of a judge. Congress, however, re* 
solved in March, 1779, that4;heir committee had junsdic^. 
tion, and made ineffectual effprts to induce the assembly 
of Pemisylvania to confer with Ui«m %m the subject A& 
ter tile adoption of the present eonstilHition, the decree ^ 
the committee of oBpeitte wub enfi^ed in the courts of 
the Umted States.(r) 

In January, 1780, Congress resolved to establish a 
court for the trial of aU appeals ^m the courts of Aihai- 
raky of the states, in cases of captare, to consist of three 
judges with ealaries, appointed^ and commistdoned by 
Congress, two of wbom should constitute a quorum. The 
court was empowered to appoint a register. The trials 
therein were to be accordmg to the usages of nations, 
and not by jury; and they fixed the place of fheir first 
session at Philadelphia, and afterwards at such times and 
places as the court should judge* most conducive to the 
public good, eo that they did not at any time sit fiirther 
eastward than Hartford, in Connecticut, or southward 
tiian Wifiiamsbur^h, in Vu'ginia. On the 22d January, 
they elected the pdges by baliotf ^) The style of die 
court, it was subsecmently resolvea, should be the Court 
cf^ppeab in cases cfCepHnre; and regulations were made 
80 to the oaths of the judges and re^ster, ttie time of en* 
tering and lodging s^ipeaSi, and. giving security ; and the 
causes depending. and papers were oniered to be trans- 
ferred to this cottrt.(f) 

Applications were sometimes made to Congk^esy to or* 

(r) See U. S. o, Peters, 5 Craneb, 116. tloss e. IUftealioii6e» 2 DiJL 
160; U. 6. e. B^htand otbers, 3 HeU's Lew Jouni. 225. 

(#) Mr. Wythe, Mr. Tacfty and Mr. Hoemer were elected. Mr,W]FliM 
afterwards declined, and Mr. Cyrus Griffin was elected in lus pkce. 

(I) 6 Journ. Cong. 156. . ' 
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tdfir Hob ooirt to reoenre appmie. br SeptmiriMr^ 1784, 
we find an application to Congress, and instructions by 
them to receive an appeal, where^ by the indisposition and 
death of the register of the court of Adiniralty of Penn- 
t^lvaqia^ the stipuiationa were not. executed in due form 

* aiid in due time.(ff) In February, 1782, a resofaiticA was 
adopted in anotbw case, aiithoriating the appeaL(a7)^ Oa 

^ the other h^d theiy refiised to inteaftere after the aecision 
of the coBrt,(y) or in favour ef a Alitor in the coun of 
9|i^peals where a loss i»9a occasioned by such siutor or his 
fri»]d.(z) . * . ' 

In February, 1786, Coajgreiss 'resohr^ed, that as the war 
was at an end, and the buiribess o£the court of appeals in 
a great measure done away, the salaries of the judges 
should oMBB.(a) fa Jnfta, tljUi, thiay weise authorized to 
ffvftnt reh^arings ortuew triahi, ajid b per diem allowance 
was ordered during the sitting of the court,, and the thane 
eiBijployed in traveUmg to and from the 8nme.(J>) 

bk relation lo controt^rsies bedtween states ccmeeming 
Ihe rights of soil and jurisdiction, amKeations were, in 
aevocal instances, mi^de to Coagmss. In Peeember, 1779, 

^thief resolved^ that as itappeared from the representation 
of the delegates from the state of Pennsylvama, that dis- 
puftes had arisen between the states of PennsylTaBia and 
Virginia^ relatiipe to the extent of thei# boundaries, which 
might he productive of seriooa^evila to both states, and 
tend to lessen their exertions in the common cause, it be 
recommended to the cOBteiidaig|ifrtie8, not to grant any 
part of the disputed land, or to disturb the possession 4X 
iOiy persim livii^ tberepe^ and to arotd any appearance of 
foree, justil the dispute cou]d be amicably settled by both 
atatei|» or brought to a ju^ decision by the intervention of 
Gangrees; that pcfSsosaiMis forcibly taken be restored to 



7 Jouia. CoQg. IBO. * 

lb. 277. • 

lb. «a • . 

lb. 871. , . 

11 Joura. Coi^. ^. * ^ 

[b) lb. 123. By the act of Congress of tbe SA May, 1792; sec. 12, 
ibe records and proceedings of this court, are ordered to be deposited ia 
the office of the clerk of the Supreme Court of the United States, who ift 
authorized to give copies ; and such copies are to have like faith and cre- 
dit as aU other proceeidings of said court 
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.the original pofisesoors, aod thingB placed in tlie altiiatkNi 
in which they w»e/at the commencement of the war, 
without prejudice to die claims of either party .(e) 

So, the disputes existing^ between the states of New 
York, New Hampshire and Massachysetts, and the people 
inhabiting the present state'of Vermont, then styled the' 
New Hampshire |[rants, were brought before Ccmgress by 
their applicatioc^, and Congress recommended laws to be , 
passed by the respective states, eipressly anthorizmg Goor 
gress to hear and determine alt diffdreneee between them, 
relative to their respective boundaries,, in the mode pre^ 
tscribed by the articles dT confederation, (which had then 
been agreed to in Congr^, bnt were not ratified by all 
the states.) . New York and New Hampshire passed such 
laws, and a hefiraig l)|efore Go^gresp took place* 

A controversy snbsisliflig between the states of Vif ^inia 
and New Jererey, respectiiig a trwck of liemd called Indiana, 
Jying on the river Ohio, was, in c^Hisequence of instrae* 
lions from the Legislature of New Jersey to their dele- 

fates in G^[igre88,and the pdxtions of Indiana profnielors, 
eard before a' committee of Oongjmis, ^o reported in 
May 1782, tbait the porchase ci ike Indiana company was 
made bma^fide^ Sdc^ frf) - . 

During jthis period there existed nothing resembling the 
appellate audiority from the tribunak of the respective 
ioolonies previously exercised by the king in council. 

in. Of the govetnm^nt «Cthe Union under the articles 
of Confederation/ 

The declaration of independence in Jidy^ 17769 Opeiiat- 
4ed as a permanent transfer from the eroWn of England of 
the tugh national powers lately" exercised by CoiigresS) 
and was naturally followed by the establishment of a ye- 

Silar govenfment, amongst whose different, departments 
ese powers mi^fat be distributed. Accor4ingly, the day 
after tlmt on which the dedlaration of independence was 
resdved on by Congress in a committee of the whole (June 
llth 1776,) a proposition was made, and a conlmittee ap- 
pointed to prepare and digest the form of a confederation 

^^6 Jotuni. Cong. 466. , . 

(<9 7 Jouia. Cong. 364. 9 Joum. Cong. 64. 



* 
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t» he meted intolitt^pafin tiie «oioiiiei«(€) The artieles 
of confederatioii were, agreed to inCoBgress on the 15th 
November .1777,(/) but were not to be. concluaive until 
thejr were Improved bytbelegi^latureaofafithestates.^^) , 
JESev^iof the 9tate0 ratificid t&m in 1778^ and one m 1779, 
and thehust of the thirte^ rtatee on^the lat March 178L 
The cqn^^tetion of the ratificatioa was announced bf 
CoikgteB^ on the 23d March .1781, and the government 
commenced its opemtioiMi^ « 

• By the artictea of ^iwiftdtirtEttion; the judicial power of 
tile United States Waa dafeied and -aomewhat extended, 
though k was' still W9tjdc^ to narrow Imiits. . The ninth 
Mticto psrovided, that ^, Ui|ited States in Congreu as* 
aemhled^ should have the s<^. and excfaisive right and 
' power, Is^ Of appoiiiting..eomrts fert^'tnal of pkaoies 
and fekmies committ^ on the highMas* 2d| Of estab- 
.lishjuD^ courts foiroreovivme'aftd det^roiinii^ a^^eals in' all 
'^asea of capture: prcHoded, that 00 megitor of Congress 
should be apmnuotted ajudge of anjr of t)« said courts. 3d, 
The United steates ia Cfi^ireas aatemblea 
by tbeeame article^ Jke last reaort oA appeal, in all dis<* 
piitee and diffeNtttu^s then aubeistijn^ or that thereafter 
might arise) betwe^i two or more sta^a eohcenung boun- 
ds^, jansdiotioni or an^ othef cause wbatever^ wfaieh 
autjMmiy was tobp exercised by jpdges, or commissioners^ 
to be appointed .in. tha mamie/ theceiii particularly de«' 
.teribed, tiieir jndgmeqit to betioal ; pKoyided, that no state 
should be dqorived pf tfixiiipatj fat tibe b^nc^fit of the Unit* 
ad States. 4th» All. .coiitroYersies coitbarninff the jprivate 
ri^ <>f sod dbhaoa^ m;^ 

atetea, irtioae jarisdictioiis, as they mi^t respect such 
lands and tlia atatas wladi passed such grants, were ad« 
juatadi the aaid Wtvfx^ or either ^ them, being at die 
same time claimea to have originated antecedent to such 
settlement of Jaiisdii^tion; wero cm the petition of either 
in Cbqareev, to be finally determined, as near as 
be, m weaame jDseimer as the foregoing. 
Such was thie limited eacbuA of judUicial powv under the 
ponfederation,.and its exercise was arrangedinlhe foUow- 
m£ manner. 




U) t Joom. GoDg« t07. 
(f) 3 Jooni. Cong. 502. 
ig) Article is; 
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1«' An otdin«]iee was ^asMd(ik)te68tii)fighktt^cQ^ 
lor the trial of piracicteand fUraiea oommitted on ue hi^ 
seuy by whic^ persons charfad * with' th^se offenceff or 
a^cedsaries thereto, weve to be inquired of andtried hf 
the gisnd and petit jarcna accofdiDg to fbe course of tte 
common-laW in lifcd manner as if oonunitt^ oa land, TJm 
|Q8ticeB of the Si^reinb or Soperiw Cowt of judicaturet 
and judges'of the court of adniMtly <if the several and re» 
spective states, or^any^two or moiie of tkam,. wase jqppoint» 
ed judges^i) • The punishnvat^lma ta be theiaame as if 
ithe ofilnces wet i$ oomaitMd on 19bA» ^ When there wa» 
more than one jodoe of a cousi of adMitalty, the^uproae 
ezecntire pow^ of the siftte. iratf to eoinnuunmiate ciiia 
(of them) eaH^ively, to joiniin perfoiaing the dntaeB n^ 
qmradbythietNr<ynanne; ^Allloifeitiixea were U> goto thp* 
etate^ when iKHdrktiott took plae^. 

When JOomtB wen hM^tkiiBt the avthOEity of thia qv». 
dinancfe^ ^ judges sM n the state couit fatjose, the pci^' 
aoners were coq^sedin the stinie gaol under the ctiModj^ 
43f stkte ofiioers, and wttPB taemtedt OB Qi»viet^ 
ta]ly,byAeord^dfthe-abenfi;(ik) . 

2L No new court of afipeale wits anriitubed after- the ^ 
artideBof^sMifederatidn; bal the eawt» aathfen orgatiipe^ 
ai^ears to have cbotinaeC The ludicial ^loweciif Coor 
grass under the aitides of eoalbtteratidn^ in aplMBils ui ^ 
(Cases of OMitiire, seans, howwfer, to have baton nurrMkred 
eonsiderid>fy by the ooostnietiopa #MQ.io the artSeke of. 
eonfederatio&jn the state c^jknte. ThttSt in Peqpeylvaiiia^ ^ 
b^ an acief the legislal^ ps£i9sed prior to the oon^ilete 
fatifi<mti€Mi of the vtides ot cc^sfedemion^ii eoiirt <k ap^ 
peak was oonfttUuled, ^ fSof reviewing, «9«oiMideriqg jom 
correcting the definitive senteDced and deoew 6f the eoncfc 
of adhuralty of Uiat state, other then in fiaaea.of ^apOare 
np(m the vratef in time of war fiom the enemies of the . 
United Stated*'' Acomplainaatfiiedalibelia tlie«t»le 
eonrt of adnnrek^^ to recover idaaiaji^es ngahist the defian* 
dant, for taking m>m him <ai\tfae ^[b aeae, an Eagyah 
vessel, whSeh he had e«ptol«dM prises in^wliieh^theetate 

w 

(h) April Gth 1781. 7 Jouia. Conf . 65. 

XQ By aa oidiainoe pAased in Marcbt 17B3, a judge of the eooit of 
adamltr was always to form one of the court; 8 Jouro. Cong* I46« 

(Ir) 2 VoL Debates of Congress in 1789, page 288| speech oif Mr. 
Ssiith of SMth Carolina. 
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einrt ^mAoinkf' deciped: difioMea and epBts. On ap» 
peal to tl^ fitato^oourt ofwpfwk tlal court held, 1st that 
an OMMal did Aot lie HI die cas^ to the eourt eataUkbed 
bf Cfo^gr^ because 4hM» worda 6f the artkles (rf* conf^ 
dbi8$ioa «iiiJKiiiaii|g tbe-4rtal>lUwg*^iraoft8 foif nceir- 
iug aad deterniimDg'iaattf ^q^ab in aU eaaea of capdir^i 
meaot captorea aBvprtee, «h^ ^ueh {HrisBa vatr bioii^kt«H 
fimprmmaoSilM Uiiited SttlasraiMap the prize mthia 
iartaaee'iraiiiotbroqg^^ of the United Stateay 

hiif waa reeapUind by tiie ftriti^h, that eoiirt hadoo luna* 
^jift^on. 2d^ TWtlieatale^K:oiiEi<^ (Appeals had jur^ 
tiaiif becaiaae tbeA^iai<ttafeiiiil|iWli)dto give it juwdielioQ 
ih uippidalbMn ih^imisoS^fBfym^tnaukX'Wm^ 
peal waa not jeAt^ied.le' the Viiited StatesttMMl if this were 
Q0t tl^.caaeihefe wffridibff^4eii^ 

. 3« A t)oiifft eooaiittiii^ W^ire-^OBQH^ 
iMder the articlea cf 6^edeca|ttc|B^ sat at "SPr^^) ffi No* 
Teiober^iid Qeeember^ 1700^ ta^etermiiia the coatro* 
versy .which hhd long subtSisted between iSbe states oi 
F^BBp$ylf iltiiii ^mf!i.4><)fmei$iit»lk$ relative to the territory of 
Wfeauog* XlMN»at;{ttea:ifip<[iMredie^^ 
Bfff aa agettBi»» attdtbHr pK^fe aadatginnmi|s were heaid, 
Qn die aotk Decebdbier^ 1782, the comt: decreed^ anaiti-^ 
noiU^l^f that.t^ ^'ttte of GonnaB^ticut Jbad no nghtto the 
la&da in aimttewnay^ ^^ ttei roe 'i^^ and pre* 

aoi^tioa^^ ^ ti^ tar«lM9r1|Wg withitt ^ ehuter boan^ 
daryof PeniKpyhFVttia elfiteed by^Ciopiiectioatf of right be* 
lo^gecT to the siaM e^f jW 

» fVoeeedia^ aW tadfc ,plao» ia thd yrfara 17S6^ and 
171175 ior ooaatitatingf eouits ta dtftwnvae contrprersiea 
leapofiting iton^oory^tetiMeB; the states c^ MaBsacfausetta 
and l^ew York, and also betareeQ the states of Soatfa*€ar 
sriiiia hud Gaeiipa: biit they were imrer completed^ as 
thtae irt«tea ami^abl^edjusted the ^hspu^ 

Aa peB htlbre as after the astfetea <lf copfederatuMH 
Gaogress^ by Ihfr ejeeradie e£ aii eppeUate Jnnadic^ 
aU cases of captore, had tb6 lAeans of enforcing the Law. 
of mai^loM) eo'ftr as related to tpieBtions of prize. To en- 
Ibrcc ilin oflier jrcspects, they were dependeltit on the aid 

(n Talbot •. Commanders, &c. of three brigs. 1 Dall. 95. 

(«i) 8 Joam. Gong. 89. The court connsted <^ Williais Wfaipfle, 
Wdoome Arnold, William G. Hooston, Cyrus GriffiOf and !Davii JBiesdyf 
Ewpilrcs. .. i ' 

(n^ t2 Jouin* Gong. 
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erf* the state goremttientsl Irii AngUBt, 1779, Hiw resolvedr 
that .the Predident and SBjfreme Executhre G<Mincil of 
PeimB^dvania^ be informed^ th<it anyproseeutioQ which it 
might bd espedieat to djrect for euoh matters and things 
in cwtam {mbficatiefis and trAQsaciionfei tta w^e against 
the law of nationsrsbottld be camsd ch) at the expense of 
the United States.(o) In November, 1791, they recom* 
mended to the legislatOEres ef the states, to passJaws pun- 
ishing infiuctioMof tho^laWB of nations, conimitted by yi<^. 
kting safe con^hict»«or pasiq^orts granted byConsreest 
by aets of hostility agamst {persons uo^ omit;^ with the 
United States : by lofrSdiGiis d* tlie iinmnnities of* am«» 
bassadors : by infractions <tf treaties or coffeentions t and 
to erect a tribunal, or to rest one already existing with 
power to decide on idBRaiees against the law of nations, 
and to auJ;bori\Ee suits fordamag^ by thcf party injured, 
and for eompeosatioii' tici ^e United States for damages 
sustainiNl by them firom* an injury dcme^o a foreign power, 
by a citiien.(/7) ' * . *\ 

In the ease of De Longehamps,ns4io wiss coofv^^ and 
sentenced inth^ oaurt (m Oyer and Terminer of Pennsyl* 
vania) in the year ItM, 'for eommUtjng a violation of lW 
law of natioite, by insuHhie M. Marbois, the secretary^ of 
the French legation, an4 for assiliuU; and battery on him^ 
the court declued, that the \n,rt of nations farmed a part 
of the municipal ktw.of PennSylfama, and it seeips enmo* 
ed it (9) No udt app^an to haKre beep pessied in ti&is state 
in pursuance of the recommendatidn of Congress* After 
the arrest of De Lon^hampS, the Sopreme Executive 
Council of Pennsylvama gare 'biformation of it' in a letter' 
to Congress, and requests t^eir adTice,(r) and the com- 
mittee of states approved thi^^iefoC^^ 

On the 24th Jiuke, 1776, afttt m^^pendoice hkd be^i 
resolved upon^ bat before it was declared) Congress d^ 
fined allegiance and treason ; declaring the tatter to con- 
sist in levymg war against any -of the coTonies within the 

. , (o) 5 Joum. Cods* 3§7« In dMOMeofCorocKiMfiNrten^lailiefsp 
1778» reported 1 DaU. 4}* Congran employed eanbflel to ptosecate in 
the state court. 4 Joum. Coog. 49^. See ebo 6 Joum. Cong. 283| ia 
the year 1779. 

f p) 7 Joum. Cbsg«234. 

\a^ Re^fMiUioa v. De LongchampSy 1 Dall* 111. 

[fS 9 Joum. Cong* S77. 

#) 9 Joom. Com. of State8>.6. 
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saitfe, or being adbereoft to the king of Great Britain, or 
otEar enemies o^ the said coloBies or any of them, within 
die same, giving to binwbr than uid or comfort } and re- 
eommendmgit to the' legislatures of the colonies, to pass 
'^W8 for ]iunii§iiing .perscms [^o^^bfy £tttainted of open 
deed' by people of their condition. We find several in* 
stances of pertfons convicted, in Fv^^ylvania in the year 
1778; waAw 4he laws of tha^ state, '^r treason committed 
th(Min.(l) • . * - ; 

. : ki th^ or&anee^ passed 4ft October^ 1782, for regulat- 
ing die post' offices of the United StMes, (the power to 
estnbMshand'rQgQlateiiost* offices throughout the United 
States being tested in Congress by the ajriicles cf eoniM- 
eration,) CoMiress imposed peiiaities for official misde- 
meanors, whidz were made rec€nrerat>rp by action of debt 
in the name- of. (h/e • Pcfet Master Gdneral, ' in the state 
where the offrace was committed* But, geperaDy speak- 
istg^ Gdmgress bad^90' power to exaipt obedience, or pun- 
ish disobedience ^By pecuniary mulcts or otherwise, but 
wdre dei^ndent on the 4aws and tribunals pf the several 
states I sotlutt wfamlaw^becamette^ifessacr^ to secore the 
islerests of the umbn, they Mrere obliged to request the 
state legislatures to pass* them. ^Fbus, for example, we 
find Congress in the year 178^,' calling on the legislaturea 
^i the states^to pass laws to empower pqfmmilssioners apk 
pou^ted ^ Congiress to set^ the d.ccouafs of the military 
department, to cafl W'wit^esse^ and examine them on 
oath or affionation, ftmclnqg^ the accotiftt9,(ti) k was 
even necessar}^ to pass a resolutiop to request them to 
enact iajvs ti^ enable the United States to recover from 
indifsidnfdd debt^^jdne, and ^ects belonging ta'the United 
States ;^j;) and in July 1^84; 'we jBnd the- committee of 
elates^ (who sat during the recess of Gongfess;) com- 
l^idning, that pohe oftne state legislatwes ha<jt made the 
provision requested agreeably to their recommendation, 
by Which the intereetr pf the XJmted States^'had aheady 
suffdred greatly,' and reqtdrin^ that it should be done^ 
^thont loss of time^ and agam, "earnestly recommending 
the adoption of measures to 'enable. the United States to 

, ifOSeel Dan.34.S9, ^ -• ' , 

(tt) 4 Journ. Cong.Sd, itf 1778. 6 Joutn* C«Bg. £&|$,^ia 1779. 7 
JTourn. CoDg. 298»iii 1782. - - * ^ 

(») 7 ^ourn. Cong. 298. . - - 

" 3 . • 
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sue for and recorer their debts and effibcts and' property^ 
and any damages th^ had ^ufitaioed or aiight m0taiiL(y) 

Hence it appears t^t all caiies. of natiooal or local uof 
port were decided, hy the slate jwi«dictioafl exchiaively^ 
except disputes between states^ ^^beetiooa an^in^ under" 
grants of land by ^o ot moim irtates m oectaia ctsas of 
prize on appeal, and jpiraeie« or felomes^on the high sea& 
To these exceptions may lye grided subi ag|dn«t one of thfr 
state's in the courtli of another, which the latter reused; to 
take cognisance of .on: the geiMural^pniio^e ihj^t « state was 
sovereign, and one aoverieign couU not. be cRwt.in the 
courts of anoth9*(j?) The state courts exercised no jvorls* 
diction jn, causes arisii^g froip^a nati6nal iidpost or reve- 
nue: for ncme suob e]idsted. prior to the present constitution 
of th^ United states* Slate imposts existe^^ and the state 
tribunals entertained the causes arisii^.olit of them.(a) 

Undei: tbe^eonfe^^^atiofl, n<> tribunal waft vested witk 
the . apellate authority which before the« revolution wai 
exercised by the. king m council ^m ihe deckions of the 
courts of- the respective coioniesJ(A), 

Tl}^ members oftbe Convention which formed the con- 
stitution of the United States^had witnessed the practical 
' operation cf oifr judicial institutions under the cr^vm of 
E^laqd and the. confederation,^' a^a had, the . best oppoiv 
^tunities of observipg. the excellencies and defects-of both 
systems. It nlay ibe presumed that in arranging the judi- 
cial power, they, intended to^mbrace what experijence 
had shewn to be* salutalry in preserying harmony amongst 
ourselves and with foreign nations, and whet wisdom die- 
toted as essential to secMfe obedi^ce. to the authorities 
intended tQ be vested in the different departments. Hence 
some portion of the judicial power resembles that exer- 
cised id fori^er times, but a considerable share of it grew 
out of the Qstabkshment of a general government, design- 
ed to superintend iBXi^basively the ^reat political concena 
of the countiy; "^ 

• » ♦ « 

v) 9 Jounu Coqg. Com.. of States, 29. 

z) Nathans ©• Commeqwealth of Virghiie, 1 Dall. 77. 

^a) See causesof tliis descriptitm reported 1 Dall. 62» 197. Id Teni^ 
sylvania they were tried by jury. ' 

(6) The only judicial po^er aiMdogous to this iw thd appellate juriddie- 
tioD vested in (h^ Supreme GoirVt of the United States under the pi«seit 
constkatam from the faigbest Mate eouits, m casee arisinjg under the coa- 
stitutioD, UwB or tretCi^. 



%" 



T^ 



i 



COl^RT&i OF THfi tJNITDD STATES, 



• I 



\i 



CtiAFTER L 

• • • <. 



SUPJlEldE OOTJR^E-OROA^nZATlOk 

The coijstittttion provides in the 1st afticle, (sect 8, 
9.) thai Congress shaU have power to constitute tribunals 
^tpferiot to\fhe St^rema^CourOi and dy-ects in the 3rd ar- 
ticle, (sect. 1, l.") that.lhe-.judj^ial pow^r ol" the United 
Stateg shall be vested* i^ oneSuprm^ iCourt^ and in such 
Inferior coqrts aB Congress may, froni timg to time» or- 
dain and. establiehi A chief justice is recogqi^ed in the 
1st article of the constittition, which provides that when 
the President of thQ Uiiited States shaH be triei before the 
senate, on iinpeaciijnent, the ohief justice shall preside. 
(s6ct 3, 6.) • Tjie organization of this. court, in relation, 
to the number of its'judgei^, the places and periods of its 
session, &c. is provided for 1)y the act of Cpngress^ of Sep- 
tember 24th, 1781), coriimonly , called the Judicial. Act^ 
and other actfi( subsequently p^^Bed.(a). ^ 

By the 1st sect, of the act of SCT)tember 24th, 1789, 
*tfae Supreme Court shall consi^t^ofa chief justice and 
five assbftiaiite justices, apy four of whom shall he a quo- 
rum, and shall hold? aiinually,^ At the $eat of government, 
two i^sioris; the on^ cooimencing the firk Monday 
of February, and the .othef the first Monday of '^ugU^t 
And the associate justices pfiall have precedence ac-* 

(a) This act wms ^raughtM( by a^ commtttee o^ senate composed of 
Messrs. Ellsworth, Paieison, Maclayt Stronjf/ I^^e^^Bassetty Few» and 
Wiignte. Senate Joom. . A^l lOk^ 1 789. • , 



90 SUPREME COURT- 

cording to the date of their bommiEisioini, or when the 
commissions pf two or more of thMd bear date on the 
same day, accordii^^ to th^ir respective ages. 
^•But by the act of April 29*, 1802, sect« 1. the Snpreme 
Couirt shall be holden by the justi9es thereof, or any four 
of theift, at the City Of WasUngtoii, atid shoitl have one 
session in each and every f^BJt; to pommeiice on the first 
Monday of Febmary. annuaUy ; (attefed by ihe act of May 
4, 1826, to the second Monday of January;) and if fou^ of 
the said justices shall not attend within ten ds^ after the 
time hereby appointed for "the commencement of the said 
session, the business of the said court shalT h^ continued 
"over tiU the- next stated session thereof; fyrovided aJmySy 
that any one or more -of the sidd justipea, attending as 
aforesaid, shall have power to Qiake b\1 necessary orders 
touching *any suit,' action, writ of error, process, pleadings, 
or proceeding^ returned to the said court or dependn^ 
therein, preparatory*, to the hearing, trial, or decision of 
such action, suit, appeal, wirit of ^rror, process; pleadings, 
or proceedings. . •- ' 

The Sd section fenact% tiiat it shall be the' duty of the 
wsociate justice resident in^tbe feurth circuit formed by 
this: act, (Maryland and Delaware) to attend at tfa^ city 
' of Washington, oh the. first JJiiouddy of*^ August next, and ion 
the first Monday of Augi\st each and every year thereafter, 
who shall have jjowei: to make- all necessary orders touch- 
ing any suJl, actioil, appeal, writ of error, process, plead- 
ings, or proceedings ; ^nd*that all writs and process may 
•be returnable to the said.coui:t,.on the said nrst Monday 
in August, in ite same manner as fo the session of the 
said court, heriejn before durected to be holden on the first 
Monday in February ; and may alsabear teste on the said 
first Monday in August, as though a session of the said 
court was holden on that day. And it shaH he the duty 
of the clerk* of the Suyrebie Court to att&d . the said 
justice on the* said first Monday in A.ugust in each and 
©very year, who shsdl make due entry*of all such matters 
and thin^ as shall or may be, ordered as aforesaid.by the 
said justuce. AX\d at -etfclv and every such August session,^ 
all actions, plelis, and other prOceedbgs relative to any 
cause, civil or. criminal, shall be continued over to the.en- 
4raing February session. . - 

By the act of February 24th, 1807, «ct, 5^ the Supi^me 
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Court of fhe Gbiled - Stages i^lmll ^hcirtafter ccHHsUtt of a 
chief ju0tie& and^six associates ; any iim to the l^alttra:ry 
. notwiuiistaiidBif. \ Andlbr iMs'poiqgpM^ th6re shail be 
appotnted.a eij^ai^iiociate jastice, to reside in the sevendi 
cireuit^ (Kentucky, TennesiieQ, «aBd Ohio,) whoeie dnty it 
'shall hej tintil b^ is otherwise a)}6tii9d, to attend the cir- 
cuit courtis^ of the said lBe¥entH'<^€uk9. and tfe Sipfeme 
Cowrt of the United 8ta1^s^ tod who shall tidie the sanib 
Cathy dnd-be eoti^d' to'^-llid* same mlary as «te required 
o[y and provided Ibis tb^ OthfSr ^ss^Mciate justices, of the 
l^»iited«tAt©s, * •<; * i> • • 

$y the act of%;[st/J4|majr|r^ 1^39^^ any ses- 

sicMd of the SupiQedieOoart, n>cur i^tttfe^^ereof sfaa^ not 
attend, on the day appoiijted for Hbldingfiaid session, such 
. justice or jostioes as may \atteinl, shall hav6 authority to 
adjourn said (^oUrt ^^om day lb tlafy^ ior twenty iSays sf- 
ler the time appointed for the eonmjienaement of said ses^ 
sion, unless ibor justieeir shall sooner attend ; and thebu* 
ainess of said <x>urt shafl not in siicb case bi$ continued 
ov» to the next stated session tfaereo/, until the e3:piration 
of the said ttirenty ^days, instead of die ten days now lim- 
ited by-law. - ♦ \ /■ • : . 

Thfe 6th seeticA -of the act^ of *Septeidber 24th, 1780, 
provides thatl)|i& SupreioK Court may, by amy one or more 
of its ja^bes being preseitty'be M^mted Stom day to 
day, until a queitim* be. ooAvpned : .aiRl*thoagh,one of the 
JQsticee should be dead, if^lseenus. four would, constitute a 
quQnrai.(^) . '- • . * 

By the act of 21at Januajry, lfi2», sect. 2^ |f it shall so 
happen, duriQg any t^rm bf the Supremo Court, after fbur 
of the judges shall haVe.*a8s^bled, that, 6n jftny day, less 
than the number of fout shall assemble^ me judge or ' 
. judges so'assentkbling, shall have authority to adjourn said 
Court, fioniday to day, until. a' ()uorum^6naIl attend; and, 
when expedient and proper, maly*ajdj|oum the same with- 
out day. . . 

By sect 8. their oath or fi&rmatiob is |>resCtibed ; and 
by sect:?, the comt is authorized to' appoint « derk, who 
is to take an oath or affirmation, and to give bond with 
Mreties. 

^ The act of. May 8,\1792, sect. 12,. provides that all the 

• . »• . 

. ' .(A) JPdUard*!). Dwight. 4 Craiicb;421. 
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lecords^ and pin6ceddiiigii of the coitft of AppMls hereto- 
fiNre appointeHOi prieivioiis to the adoption of the present 
conatitntion; shall h^ cl^osited in the ofQee of the cleri^ 
ot the Siipreme Court of theUaited Statm, wbojs thereby 
authorized and directed to giro topie^ of all such records 
and proceedings to q^y .person requiring and paying for 
the same, in like manner af copieis of the r^owds and oth- 
er proceedih|pB Of the said cburt, ate by la^ directed to 
be given ; which copies^ shall have hke .faith aiMl c#edit 
as aA other prpceeijmgB pf the ^aid fioutt. . • • 

By the 7th sect of thef jHict of February >25th, 179^, 
whenever,, in the .opmlon of the chief justice^orin cas^ of 
his death; or inability, of the senior associate justice of 
the Supreme Court of the iTnited States^ a contagious 
sicknesa'shall rendfer it hazardous to hold ijbe next stated 
session t>f the said.cosirl at the seat cf gdverhment^it shall 
be lawful for the.chiefi^or t^ucli associate justice, to iasfUQ 
his order to the marshal of the district wUhin which the 
Supreme Court is by hiw to* be liolden, dke<^g h^ to 
adjourn Xtte saicf. session of the said ^court^ to such other 
piace within the itame Ht an adjoining distri<!t, as he may 
deem convenient, and the said ii\arshal shall thereiraon 
Adjourn the said comi, by makinj^ publication thereof in 
one or more public papers, printed at the )[)lace by law ap- 
pointed for hdding the same, from the time he oihall to* 
eeive such order until the tini^e'bjrlaw prescribed for com- 
mencing the said session. Ahd the district judges shall 
respectively, under th? *same circumfstances, have the 
same power, by the sam^ nivalis, to direct adjournments 
of the .district and circaif cou^, within their'aev^al dis* 
^ tricts, to soAe convenient place within th6 same respee* 
tivdy* • . . . .J r 
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f 

Ths. constituti^i expresUy defiaes and fixe^ the ori^al 
jurisdi<;tio& of the Sii|)reme Couft, by 'dedanng the cases 
m which it ehatt tak« •original jurisdietion ; and that in ' 
others it shall take appelkite jiirisdictioh.(a) Congress 
may, by legislatifve enactmeilt, enfi^othe provisions of the 
constitution on this head; bat it cannot assign to the Su- 
preme Court of iginal jurisdiction in any case in which it is 
not Tested in that court by the constitution.(6) 
' «The provisidns^d^the constitution that rieiate to thd ori^ 
^inal juhfi^tion of the Supreme Court, and the judicial 
power of the' Ubited* States, air* the following. 

Art III. Stec. 1,' 1. The judicial power of .tKb Uitfted 
States shall be- rested in one Supri^me' Court^ and in such 
iirferior courts as <$QngreBS*may,irom time to time, ordain 
and establish. ^ 

Sec. 2, 1; Thfe judicial power shall exteM to aB cases in 
law and eemty, arising under this cdnstittttion, the laWs of 
the United States^/and tfEfaties made, or which dhaU be 
made under .their alithority ;;to aliVased affecting aihbas- 
sadors, other'public niini^ters and consuls ;* to aU cases of 
admiralty atfd maritime lur^sdiction ; to controversies to 
which the United States shall be a party*; to controversies 
between two or more states—Mbetween a state and citizens 
of another state— between citizens of different states — ^be- 
tween citizens of the samestate, claiibinglands underpants 
of different staies--and between a state or the citizens 
thereof and foreign states,, citizens, or subjects*. . 

Sec. 2, 2. In all cases aijectpg ambaSsaporfe, other pub-^ 

fib ministers and consuls, -and tbose ia wbiqha state shall 

be a party, 'the Supreme Court shall hav^ wiginal juhsdic- 

tion. In all the other cases beidre m.entione<]^ the Supreme 

Court shatt ^ft?e kppeSat^ jur&diction, both i^ to laW ,and 

» * ^ ^ • *■ • 
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fact^ with such exceptions, and under such regdationfl aB 
Congress shall make. 

Amendments. — Art 7. Jn suits at common law where 
the value in contrordrsy shall exceed twenty dollars, the 
right of trial by jury shall be preserved ;• and no f^et tried 
by a jury shall oe otherwise re-examined in any court of the 
United States than according to the rules of the common 

law. . •,♦*'•" 

> ? . .. • 

Amendments.— ^Art 11« Thejudicial power of the Unit- 
ed States shall not be couBtrue^ . to extend to any suit in 
law or equity comBQieneedor pprose^ciited against one of the 
United /Slates by d^^z^ 4>f 'luiother state^ or by citizens 
orisubjectsof any foreign state. / ' . 



• « 



By the act of September 24th, 1789, #8^ 13^ the Su* 
preme Court shall Kave,eiicli)sive ju]:is^cU^ of all contrp- 
ver9ies of a civil pature where a state is a party, except 
between a state and its citisera^ and-6xcc9»t also, between 
a state and citizens of p$her states or altenst in which latter 
case it sh^l] have ori^al, bat not exclusive jurisdictiom 

^ And shall havet exclusively, ^ siich juni^ictiw of suits or 
proceedings against ambassadors qt other public ministers, 
or their domestics or domestic servants, as a court of law 
can have or exe^cifie'ConsisteDitly with the law of nations^ 
And orifipina^ hjit not exchisivtf jurisdiction gf all sint3 
brought hf ambassadots or othfix puhhc ministers, or in 
whicb a consul or vice^onsul shall be ft. party. And the 
trial of issueii in fact, in the Supreme Court, ^ ajl actions 
at lawt against citizens of the United States, i^hall be by 

Ji^y.(c) " , 

Soon after the adoption of the constitution, several suits 
against states were brought in the Supreme Court, by citi- 
zens of other 'stages. ^The states, however, refused to ap* 

(c) No %ti of Congreas gives to an^ other court ooDeuireiit jam- 
diction in gaits between a state and citizens of other states or aliens^ 
though h^re (hclared hot excJnsiTe : unless the 1 1th sec. of this act doen 
80 as td aliens^ hf thfegrant Co the ciicuit court of cognisance of suits 
wheie an al^n is pattjr. 8eQ 4* Wash.. C. C. Rep. 2de. 344. Nor is 
concvnent jurisdiction <gi?en by *tfci of Coogfess^to mf olber dourl in 
suits by ambassadors or other public ^i&inisterS) or dy « consul or viee- 
consul. The 11 th section of this act sifes* the ^lirtricf courts jurisdistkm 
of suits lyojiut oonpds and yice-consds. " '. \ ** ' 
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pear toth&e suits; and it was insisted that the clause in 
Jhe eoQstitation, extending the judicial power of the United 
States, to controversies between a state and citizens of an-' 
other i^tate, embraced only suits brought.6jf a st^te, and did 
oot include suits brought against a state. But in the case 
of ChisliaIiBM«« GeorgiB,^d) it. was decided by the Supreme 
^ Court that 'a3swip6it might be maintained against a state 
by a^Mtizeq of a dmereot lAate. This d^cision occasioned 
the 11th amendment to the constitution ajtiove mentioned^ 
which was otestrued not only to ^obibit the bringing of 
suits agaittst a state by citizens x>f another state or aliens, 
fi^mi the time of its adoption,' b«t to put «n end to all suits 
of that description which were then pe]mling.(f) This 
amendment, however, doei» not afifect controversies be- 
tw>eeii two or more states^^/) or between a state and fo^ 
rei^n states, or suits brought by a state against citizens of 
a #9erant stai^/ But it seems^ state cannot go' into a 
oaort of the Utdted States, to enforce its own penal laws 
in any case»(^) . 

But to. derive the Circuit Court ef jurisdiction' on the 
ground thait states we parties, suek states must fete either 
nominally or substantially parties. « It is not siifficient in 
an ejectment brought }gff one individual s^ainst another in 
which no state is befove- the court, that tbe suit may in its 
result conse^iuentially affeCta state or. states. As for in- 
stance, ih9ji grants made by such states are in liti^tipio, 
and that iarthe event of tlie rerdict, «etribu^n must be 
made by either of them, of thait the issue isi, in which of 
two slates th^ land in dii^ute lies: for the' decision be- 
tween individuals cannot affect the rights of a statcf^) ^ - 

A state may proceed originally* in the St^preme Court , 
for the purpose of contestm'g. a right of soil.(i) Upon the 
question, whether there was any mode by which a state 
flight have the rijght of jurisdiction tried, Washiitgton, J. 
would not say that a state could sue at laW for such an 
incorporeal right as that of sovereignty and jurisdiction, 
but 'said that even }f a court of law would not afford a re- 
■ ■ . • ' "» - . . • 

itDalL419. 
[eS RtOkigBWQtA 9. Vsrginia. S J^tjL 37&. « Sm & Dall. 480. apfe* 
/) £hs k^ekamief N«w Vwk t. CSoniwoliciiC. .4 Dall; Sl ' - 
[g) Cohens iv Vi^ia. 6 Wheat 399. 
[h) Fowler*. UtOmf. 3 DaH. HU.. . 
t)Ib. New.;oikv,OeiiiieeiMiilet«l. 4l>iiB.3. 
4 . ' 
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medy he saw no reason why a remedy should hot be* th^ 
tained in a court of equity. The state of New York 
' mighty he thought, file a bill against the state of Connecti- 
cut, praying to be quieted as to the boundaries of the* dis- 
puted territory : and this court, in order to effectuate jus- 
tice, might appoint commissioners to ascertain and report 
those boundaries. Gushing J. intimated that a state has 
a remedy under the constitution and law to determine a 
contest of j^urisdiction. But Paterson J. declared that it 
was not necessary to dfet^rmine how far a suit might, with 
effect, be instituted in the Suprenje Court to dSecide the 
right of jurisdfctien between two states, abstractedly from 
the right of soiL(A) ^ : « * 

Whether a state might ' institute proceedings in the 
Supreme Court to amul a contract, made by it in a law 
passed by its legislature, on the ground of fraud and cor- 
ruption in the members of such Tegisktiiret query, k is 
certain that individuals cannot bring such questions hiei- 
dentalhr and collaterally before the court • And if a bill 
were filed by the state for such purpose,* third persons, 
pmrchasers for a valuable consideration, having no notice 
of such fraud and corruption, would have a good title.(9n) 
An indictment for an assaillt t^ommitted by a private 
individual on aforeign minister, within the United States, 
in violation qf the provision of th* 27th section of the 
crimes act of 1790, is not axase within the constitution, 
which declares, art 3. s. 2. 2. that in all cases affecting 
ambassador*, other public nlinist^rs, and consuls, the Sa- 
l^eme Court shall have original jurisdiction. It is a case 
•which affi^ts the United States, and the individual pro- 
. secuted, but not the minister, inasmttcli as he is not con- 
cerned >eithw in the event of the prosecution, or in the 
costs attending it. The Circuit Court hasT jurisdiction in 
such case, under the II th sect of the act of 24th Septem- 
ber, 1789.(n) 
* In a crimmal case that occurred in the year 1793^ in 

(J:) Fowler 9. Lindaey. 3 Dall.' 411. See New York «. Oonnecticol 
et al. 4 Dall. 3, 4, note, where the state filed a bill ia equity, in the Sa- 
pt^e Court, praying an injunction, but .the CQurt refmed it, •because .the 
stale was not a pait^ io theisuita b^w, «oa interartad in die deciabn of 
thein. • c - 

m) Fletcher t>. Peck. 6 Crancb, 87./ 

[n) United Statea v. Ortiega. 1 l*WbeaUtf?« . 
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liie Gtfcuit Court, it was contended that the wwd original 
Ml the confititutional grant of jurisdiction to the Supreme 
Court, meant €Mk$iCe^ and that Copgress could iiot vest 
jfiKsdiction in any other court in cases aifiecting ambassa- 
dors, other public ministers and consuls, and those in 
which a estate is a party, enumerated in the second clause 
of the second section of the third article.(o) It was there- 
fore contended that the Circuit Court had no jurisdiction 
in an indictment against the defendant, who was consul 
from Genoa, under the grant to fhf^ Circuit CQurt of crim- 
inal juri8dicti6n by the 1 1th sect, of the act of September 
24th, 1789; and of this opinion was Iredell J. fiut 
Wilson J. and Peters, district judge, were of opinion 
that the constitution did not preclude Congress from vest- 
ing a concucreBt ju|isdiction in such ini^rior courts as. 
they might Qstal^lish, and having dcme so as to the Circuit 
Court, it had jurisdiction* And with this the opinion of 
Imbdeix J. previously delivered in the case of Chisholm' v. 
Georgia,(p) seems to concur. 

That the understanding of the fireft Congress was, that 
the word original did not mean tixclusjive, appears from- 
the 13th sect, of the apt,<^ September 24th9 1789, which 
declares the jurisdiction of the Supreme Court in several 
oases embraced in the constitutional grant of original ju- 
risdiction to the Supreme Court, to hue ^^ original but not 
exclusive ;'^ and from the 1 1 th section ' of tha4 act, by 
which jurisdiction id given to the District Court in aU 
suits against consHls, or vice consuls, except those of a 
certain description.(^) \ 

io) XTnited Stotes o. Ilavara% 2 DaB. 1297. 

{p) 2 Dall. 4 19. See Cohetis «. Tirginia. 6 Wl^eat. 692.- Com- 
oionwealth e. Koeloff. 5 Serg. and Rawie, 645. 

(g) 2 DaiL 419. See Cohens v. Vir^nia. 6 Wheat. 692. Comaioii- 
wealth e. Koeloff. 5 Serg. and Rawle, 545. Yet it is difficult to recon- 
cile with the foregoing, the language of Mabshall, C. J. in Osbom e. 
U. S. Bank. 9 Wheat 820. 821. 

** In those cases in which original jurisdiction is given to the Sopreme 
Court, the judicial power of tlie United States c&nnot bp exercised in its * 
appellate form." *< With the exception of those cases jn which original 
jurisdiction is given to this qourt, there is none to which tfap judicial pew- 
er extends* from which the original jurisdiction of thejnferior courts, is ex- 
cluded by the constitution." ** The constitution establishes the Supreme • 
Coort, and defines its jurisdictiMi. f It enumerate cases in which its ju- 
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In Maj:biiry v. Ma4ison,(r) it was held, that Congresci 
cannot vest hi - the Supreme Court original jurisdiction in 
a case in which the Cjonstitution had Ofearly not given that 
conrt original jumdiction, and that affirmative woida in 
the constitution, declaring in what cases the Supreme 
Court shall have original* jurisdicticHi, must be construed 
negatively as to all other cases, or else (he clause would 
be moperativB and useless.^ The 13th sect, of the act of 
24tb September, 1789, -vests in the Supreme Coifrt power 
to issue writs of mandamus in cases warranted by the 
principles and usages of law, to any courts ^ftppointed, or 
perlbns holding office under the authority of the United 
States. It wM determined, in that case, that the authori*- 
ty given by this section, to issue a mandamus to public 
officers, was a grant of original jurisi]^ction not warranted 
by the constitution, because it Was not wit{iin the specified 
cases in which the Supreme Court is by the constitution 
vested with original jurisdiction, and the act of Congress, 
in this respect, was held to be void. The court, there- 
fore, refused to issue a mandamus /to the secretary of 
UinX^ of the United States, commanding him to deliver to 
the persons appointed, commissions of justices of the 
peace for the District of Cohimbias which had been sign- 
^ ed by the president of the United States, and sealed with 
the great seal, though they were of opinion that the par- 
ties complaining were entitled to the^ commissions.(^) 

nsdiet|on it original and excluaiv^ : 'and then deSnot that which is appel- 
late," &.C. S^ the case of United States «• Ortega.' U Wheats 4i$7, 
and Mr. Wbeaton's note. 

(r) 1 Crancb, 137. See the opini6n explained, Cohens o. Virginia* 6 
Wheat, 400, 401 . 

(«) Maiterj 9. Xf Hduon. 1 Cranch, 157. 
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CHAPTER HI. 



SUPREME COUilT-rOBJGINAL JURISDICrriON-l^Cnci 

Bt the Htb MCt of the aet X)( September 24tli,17iB99 
all the courts of the United Staies have power tp issue 
write of sdre facias J habeas cotfus^ and aU (kher writs, not 
specially provided for by statotei which may be necessary 
fior the exercise of their respective jurisdictions^ and 
agreeable to the principles i^d usages of law* 

Bv the 17th sect-of the act of Sq>tember 24th, 1789| 
all the courts of the States have power to impose said 
administer^ all necessary oaths or affirn^tiqns; ^aod 
)o punisln b^ fine or imprisonm^at, at the discretion of 
said courts, all contempts of authori^ in any case or heav* 
iaff before them :^ and to make and establish all necessary 
sules for the orderly conducting, business in the said 
courts : vrmfi^ed^ such ndeaare not ^pugnant to the la>ys 
of the United States. 

The Supreme Court possesses^ without the provision of 
written law, a po\iiar over their own oncers, and to pro- 
tect themselves and their members fi'om being distud[>ed 
in the exercise of thfir functions ; such as to mie for con- 
tempt, imprison for contumacy, and enforce the observance 
of order.(a) They could have exercisedlhe power to fine 
and imprison fw contempts without the did of this act of 
Congress ; or in cases, if such should oecvr, to which its 
provision does not . extend, l^he act is a le^slative asser- 
tion of a. right as incidental to a grant gf judidal power, 
and is to be considered either as an instance of abundant 
castion, or as a legislative declaration, that ^the power of 
punishing for contempt shall not extend beyond its' kpown 
and acuowledged limits, namely, ..fine, ajid impris6n« 
ment.(6) . . . ' 

S) Em fUt&iMmMn and Swaitwoqt 4 Craneli, 03. Uaitsd States 
udioa^n^ Goodwin* 7*Ci«]ickf 34. 
(h) Andeaqa fK Dinm. 5 Wteat ^SS?, 228. See akb Ex parte Kear- 
ney. 7 WMal.3fi;' • ^-^ . . ' 
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The aet of May Sfh, 1792, sec. I. provides that all writs 
and processes ifisuing from the Supreme, or. a Circuit 
Ck>urt, shall bear t^ste of the Chief Justice of the Supreme 
Court, or, (if 'thai office be vacapt^ of the associate jus- 
tice next in precedence ; and all wnts and processes issu- 
ing from a District Court shall bear teste of the juc^e of 
such court, or, (if that office shall be vacant,) of the clerk 
thereof, which said writs and processes shall be under the 
seal of the court from whence they issue^ and signed by 
the derk thereof. The seals shall be provided at the ex- 
piree of the United States.(«) 

By sects, the farmci ofw^its, e^eartions, and other jpro- 
cess, excepi their style^(d) and fhe ferms and modes of pro- 
ceeding in suits, in thos^ of oommon law, shall be the same 
as are now used in the said courts res^ctively, in pursu- 
ance of the act entitled ^^ An act to regulate processes in 
the courts* of the United States,''(e) in those of equity, and 
adndraltjr tfnd maritimd jurisdiction, shall be accordmg to 
the principles, rules, and usages which belong tacourts of 
equity, and to courts, of admiralty respectivc^t m contu- 
diitinguished from couyti pf common law ^ ejeeept so fiur 

Xc) By an Mt pftMed tlM^29Ui Sepi^pberi 1789, entitlBd.'' An Act to 
r^gidate processes io the courts of the United States*'* the same provision 
was made, and under its authority the Supreme Court, at February term, 
1790, established a seal for that court and the circuit courts. See 2 Dall. 
999. This act was continued till the end of the session of 1791-2, bf 
the ael of February 18th, 1791, and was .then suffered to expire. 

(d) -Query the meaning of these worids hei^ The atyle of the pro* 
cess of this court, ubtil altered by law, was fixed by Uie court at Februarv 
term, 1790, to be " (he Presldtot of the United States." 2 Dafl. 400. 
That style has ooatiiiued ever since in the Supreme Court and Circuit 
Courts, though it becano a suliject of differenoe between the Senate and 
House of R^ ro s wi t at ives on the pasahg^ of the act of May 8th, 1792. 
ThjS bill as it came ftom Senate contained a clause that <<all writs and 
processes issuing out of the Supreme and circuit courts should be in the 
name of the Pre^denC of the United States" ; but the house struck it out, 
wkh a tiew |hat they^aiight be issued in the name of the United Sutes. 
The Senai^B insisted on the clause, and the bouse adliered to their amend- 
Wn^L It finally passed without the* clause : but the rule of court has 
asvef been altered. 

{e) The act of 29th Septen^ber, 1789. This act directed that the 
finms of writs and ^xeootioDS, except their style, and modes of process in 
the circuit and district courts, should be the same in each state respec- 
tifely, as were then used and allowed i^ the Supreme Co^vts of the same, 
until fiirther provision was made, and «ieept where by tint act, or other 
statoies of the United States, was othonMise provided. . itiaade no pro- 
vision, in this respect, lor the Supreme Court. 
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u may have been provided for by the act of 34th Septem- 
ber, 1789 : subject, however, to such alterations and addic- 
tions as the said courts respectively shall, in their di8cre*>> 
tion, deem ejrpedventi or to such regulations' as the Su- 
preme Court shldl think proper, from time to time, by mto 
to prescribe to«aay circuit or district court concerning the 
same*(/) . ^ . 

At August terai, 17^2, the Supreme Oovt ruled, that 
they considered ' the practice of the KingS Bench and 
Chancery in England, as affording putlines for the ^aei^ 
tice of this court ; (and that 0xey would fironi time to time 
make such alteratioAr .th«lr«dta as circumstVAoea might 
render necessary.(^) ^ • 

The act of March 2, ¥995^ setotr % fM-o vides, that it ^bSL 
be lawful for the several x<)urts of the United States, "from 
' time to time, as occasion may require, to make rules and 
wders for their respective courts, directing the.retwnihg 
of writs and processes, the filing of declarauQtt», and other 
pleadings, the taking of rules, the entering and making 
up judgments by default^ and other matters in the vacatian 
— and otherwise, in a manner Mt'-^repugnant to thar^ttwt 
of the United States, to reguhtle the practice of the said 
courts respectively, as shall be fit and necessary for the 
advance of justice, and especially to that end to prevent 
delay in proceediiiss. 

As, notwitbstanmng the 11th article of the amendment 
to the constitution, there are casea in wUich aatate may be 
sued by original pMcess in the Supreme Court, the deci- 
sioni on the practice in such cases may be uaefiil. 

In a suit against a state, th^ ddyivery of a e^py of the 
writ to the ^vemor. and attorney general of such state is 
a good service.(A) And if the state do not^ appear after 
such service, on proclamation being made^ the court wiU 
grant a rule to shew cause ^y, on ten appearance by a 
certain day, judgment by default should not bO' Altered 
. against such state.^i) 

(/) The act of 29th September, 1789, proTlded that t^e fbr||is and 
modes of proceedings in causes pf equity, and of adpiiralty and maritime 
juiisdiction shduld be according to the codrse of the civil iaw. 



(g) 4 Dall. 4) 1; 



CfaMiolBi 9k The 8t^t» o^ Geoi^a. 2 Dall. 4iai Huger «. The 
State of Somk Carolioa. 9 Datt. 339. 
(i) Oswald 9. ThBi jBtaltf oCtlm York. 2 DalL 416. 
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JiYbere the state refused to appear in an act40Q of- 
aompsit, aftei: the writ had been duly served, the court 
ordered the jdainUff to file his declaratioa by a certain 
dajr, and that certified copies thereof dioyld be served on 
the governor asd .attorney general^ andtbat unless the 
state in due form appeared, or shewed cw^e to the contnu 
ry in that court, by the first day of |he niext^arm, jademoKt 
by defiiult shoiild* be entered. JttdjpoMM; by tiefaiut was 
Afterwards entered ax^cor4^lgly9 and a^ writ of inquiry 
4warded.(i(;y 

So in a suit in equity, tf ^a..9ubpQ«l^ issued out of this 
court haa been duly servei, and tb« 'state do not a[^petf, 
the complainant is entitled to proceed ec parte : and in 
thiA case, the comp)ajnai4 mo^eii for, and obtained com- 
missions to take the ezaminatiob of witnesses in several 
of the state8.(/) •. 

If a paity^havinf aright to sue in this court, as -for in- 
stance, a stlBttB or a foreign piinister, wish to institute a kml 
ag^tnsk a person confined by process of an inferior court 
ni'lie United States, thor^ need be no processy tuch^as is 
nseilia England; hy liabm eoffus ud rofmdendm^ to bring 
his body actually into oom^ - An original writ from this 
eourt beitig* directed to the marshal, ^ the district, who 
\ma charge of his person, would fenuire him to take the 
defendant into custody, and confine niin in the same raol 
where he is alrea^ly confined,' till he gives baik(m\ Nor 
wouMf snch writ lie where the defendant is eonmed by 
\w ftOKt CL State court : for a state court is not an in- 
ferior court .inai^ sense, except in the particular eases 
IB which an appeal lies fi'onpi their judgment to this court ; 
and in these cases the mod^ of proceeding is particularly 
described, and is not by habeas c6rpus.(n) 

.By a rule of court, made at February term, 1790, the 
clerk ol die Supr enw Court is to reside and keep his office 
nt^ie-sfat of the luitional goremm^^t, and 'is prohibited 
firom practising as an attorney or counsdlor m the Su-. 
preme Court, while he continues clerk. Attorneys or- 



[k) Chiabolm 9. T)ie Stat^ of Geoi^. 2 fialL 419, 420. 
2) Huger v. The State of 6outh C^eiina. 3 Dall. 3. 
m) Bx parte BoBman a^ Swartwoul. 4C!imnciit 97* 
[n) lb. J •• ' ' 
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eewMdhonr mdM hate been sach for three years', in the 
Sttjpreine Courts of Ihe state to which they belong, and 
ittek private and pt^ofessional characters must appear to 
be fiur before they c&n be admitted to jpractice in this 
tourt: middbeir oath or aiBrmotion is nreacribed. 
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BUPkEME dDURT— APPELLATE /IIIIKUHGTION; 

The appelate jurisdiction of, the Supreme Cohrt d^ 
pends on. the 3d vticle of the^j^nstitut^on, (sec. SL 2.) 
which provides that, in all tha ptHef cases before mention^ 
ed, the Supreme Court shall have appellate juriediction, 
both as to law and fact, Vith such exceptions, and under 
such regulations, aa Congress shall make. 

In the construction of this clause it has been held, that 
it vests in the Supreme Coi^rt, an appellate junsdictiop in 
all cases where original. jurisdiction is ^Ven to the infe* 
rior courts, with only such exceptions, and under such re- 
gulations as Congress m^y mibke.(GQ For Ihough the 
Section and reasoning in the case ol Marbury v. Madi- 
80ii,r6) would seem to imply ^t,(c) ^et the clause giying 
the Supreme Court appellate jurisdiction in all other c(^se9 ^ 
than those, in which o/iginal jurisdiction is granted, does 
not deprive the Supreme Court of appellate jurisdiction . 
in any cause originating in the inferior courts of the Unit- 
^ States, ot in any case intha highest courts of the states 
-when such case arises under the constitution, laws o^ , 
treaties. The original jurisdiction vested in the Supreme 

rii).Wil|Mn«.liiiBOii. iCnmcIbiS. 
6ilCraiidi.1S7. '. . 

[c) See Commoiil|reftIlb o. JELodbfT., 5 Serg. an<>.IUwIe, 545| and the 
reasoaing of the cbiirt, ' Coliens v^ Vifginiil, 6 Wheat. 899. 
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jCourt by tbetconstteutioii, is fouaded entii^y on the dtt- 
racier of the parties. In its appellate jurisdiction, the 
character of the parties does not govern, but the charac- 
ter of the case. * It is therefore, no 6bieQtion to the eK&c^ 
cise of its appeUate jurisdictioil that the cM^acter of the 
parties is such that it might have entertained original ju- 
risdiction. Thufi in a case arising in a state court, under 
the laws of the United States, it i^ tio olgection to the ap- 
pellate power of this" court, that a state is party ; nor in a 
case decide in a Circuit OoUrt.of the United States, that 
an ambassiuior or consul is party^ but an appeal or.writ 
of error ties in Such cases.(rf) ' • • ' 

Had Cbngress simpl/ erepted* a Supreme Court and 
in^ior court^^ withoiit saying in what cases a writ of er- 
ror or appeal should lie, the Supreme Court would have 
possessed all the appellate jurisdiction which the consti- 
tution embr^aces ; but as Congress has pOwer to limit th^ 
exercise of its appellate jurisdiction, and to make excep- 
tions respecting itrf exercise, and under that po^yrir has de* 
dared in what cases a writ of error or i4)peal shall lie,.an 
Exception of all other cftses is implied. For it ^eems it is 
a general principle applicable as well to the appellate' 
power oF the Supreme Court as to the inferiot courts esta- 
blished by acts of Congress, that thfe judicial power grant- 
ed by the constitution, can* only be exercisefl in the cases 
aqd in the modes prescribed by act of Congress : the con- 
stitution and laws must both'^dbncur in order to vest it.(e) 
Under thd 4cttf .of Congress, Ihe appellate jurisdiction 

;iven by the constitution, is .exercised by the Supreme 

^ourt in the following different modes. ^ 

1. By writ of error, from final judgments of the circuit 
courts, of the district courts, exercising the powers Qf 
circuit courts, and of the superior courts of territories^ 
exercising the powers of circuit courts in certain- cases. 

2. By appeal from final 'detfees of the circuit courts^ 
of the District courts exercising the powers of circuit 



t 



[i) Cdhens v. Virginia. 6 Wheat. ^92. • • ; 

e) United States o. Moore, 3 Crancb, 170. ' Duronsseau V. Tlie 
United States. 6 Crancb. 312. Wilson v. Mas6ii, 1 Craneby 91. Wia>^ 
eart v, Daucb^ a Dall. 237. . See jp^. Cjipuit Cputt' ' 
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courte, and of the superior xsonits of tenritorieg exercising 

the powers of circuit courto in Certain cades. 

- 1 ■ p 

3* By writ ef e^ror fifom the final judgmeuts and decrees 
oCthe nighert 4bi|irtof law or- equity in a state, in certain 
cases. '* 



\ ' 



4. Bj eertificate'froni a circuit court, that the opinions 
of the judges are opposed on p9int8 stated: ' 

6.:By paiMlaiiiii0^proh|bilioil, Imbeas corpus, oertio- 
rari, procedendo. •.'''* 

9 m 



• • • 



»• » » 



# . « 



• 



* . 






4 • 



» 













• 



« » 



. • 



•* 



• • 



« . 



• 



% . ■-.> .• 






t • 



\ • 






:{36J 



• » 



« 



CHAJPllSR V. 






SUPREME G0UIl7-rWRIT3 OF ERROR TO OOURTS GF 

,. THS; UNITED 8TAT£a . . . 

The act of 24th Sept9^]|ibery 178P, declajms m aeet 13, 
thi^t^tbe S«^6ipe Court .•«hatt tom^q^Mlittle junsdictioa 
from the circuit Q6urts m the case& tbereu after pravided 
for. Ask^ in seot 22, after exacting thi^ final deerees and 
ju(]gniQnts in ^vil 'actiooifiH ii^a di^Tict court, where the 
matter in dispute- exceeds theifjim or value of -fifty dollarsy 
exclusive of costs, mky bex^^eDcamined and reverted, or 
.affimied in a circui* court, hoMen in the same district, apr 
on a writ o& error, whereto shall be annexed, and return- 
ed therewith^ at the«day and place therein mentioned, an 
authenticated transcript of the Record, and assigninent of 
errcM, and pr&yer for vev^rsal,* with a citation tQ the ad^ 
verse party, signed by the Jud^e,- &c., the adverse party 
haying Vt leasts tweuty days^notic^, it jK^vides, that upon 
u like process may finai. Judgments ana decrees in civil 
actions, and smtslhi.eqmty,; in a circuit court, brought 
there by original process, or removed there from courts of 
the several stajtes, or jremoved^there by appeal from a dis- 
triet court, whejr^ 'the matter in dispute exceeds the sum 
or value, of twQ thousand dollars, exclusive of costs, be re- 
examined and reversedi or afilrmedia the Supreme Court ; 
the citation bein^, in such case, signed by a judge of such 
circuit courts or j\;istice of the Supreme Court, and the ad- 
4rerse parfy having at least thirty days^ notice. But diertf 
ahall be no reversal in either court on such writ of errw, 
for error in ruling any |de*a in abatement, od^ thaa» 
jdea to the jurisdiction of the court, or such plea to a pe* 
tition or bill in equity as is in the natnrQ of a demurrer, or 
for any error m faQt • 

** ■ 
The cases in which -writs' of error lie from tbe Scmreme 

Court, to courts of the United 'States, are reguiatoa by, 
I. The coufts. 
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% TJw natee of tite jod gimt t rendeKd. 

3. Tbepwties. -. . . . 

4. The fate of tlie matter ia^piiC«* > 

& The time^thin which 8u6h vrit j>f ^Iror mpBt be 
>roiig]bL' 



•V 



L Oftfat imKtB to vhw^ iintiai 0^ 

* jYelMMre seei^th»i bf'the l^aiid*a3d«ectidiurof thd 
act of September.atthv 1789, n .«7it of ecror lied to the 
fiaal judgments of the4i^Qiiit<x>nrf» m^i^lkaji 4MU3$s« • 

By otber acts of CoogreMStft writ crf'iOTor hea frrai ti^ 
Siipreme. Coiurt to most of the .diBtn^t cQiiits»ex^6i8i]|g 
jkhpcfoweip of oircuit courts ;(a) and iorrelatioa to. courts 
Qfth»4i0iur^>tioDthefoUowingd«is^ has. l^een made, 
which, as these courts are,all erebted^m the same^ model* 
iwy b« MDSideKtdd m iWtaWiahhtgA geierai na^ i» «ela- 
tionto tuemr • » * 



• « 



^. ^ - , JIKia04,aeotiBgl^oltiBiftnaiutotwo 

territofies, ef^tablishM a ^iM|rict court* in tfae4ttTitory^of 
Orleans, coow^^tiug'of onejudge^^ who;iPfts tn afl thingift to 
ba?e^ and exerose ^he^sajM' jwrisdictit&aad powws wwdi 
were by law ^ven to,, or might be -ex^^cis^ by, 'the judge 
of JS^tuckydistnot.. *l%e^ct Gy^eptesi#ie«»24^ 1789, 
8^t 10, had. vested Ibe District ,Cpurt of tQentudcy with 
the powers of A ctfcuit couH, and provided that wipitf ei 
wroK. and appeahr ^ould lie from decisioM tbet^ui, to the 
Suimme Ck>ttft, in the aaiae causes ast front a circuit court 
te the Supront Coml;, and undw the same legidatioBa. 
b hecavie a fuestiioii under tbeie acts, whethw n. wht cf 
eiror lay from the SupreoMi €Wt to the I^tnctCourt 
M thy territogr^of Q Ji»n>n ina eomiuDn bw auit, hi which 
the district c^JiiC> m sucl]^ had Oiigmal jonMhctioQ. 

. Jt IQUI decked, . ' ' ' * 

• • • . * • •■ 

■ » * I • 

(^ SeejNMf. District Ck)urt — ^Drganizstion. 
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38 SUPREME- COURT. ' , 

1. That merely by tlM «]ppcillat6 powers granted to the 
Supreme CourtV the cooetitution no writ of error lay, 
becaufie the appettate juri^iction of the Supreme Court 
is limited and regulated* by the act of September 24th9 
1789, and other acts, aiM- aH case? in which appellate 
jurisdiction is not* given to th^ Supreme Court by act of 
Congress «r« excepted. 

" .. ' • . " ' - • 

2; That the intent of the act of Septemher*^4th, 1789, 
sect* 10, was to gilte u wHlNrf error from 'the Supreme 
Court to the District Coqrt of Kentucky district, in aU 
cases there decided, n^ch, if detSded in a circuit Court, 
either in an oi^i^al fositor cm an appeisd, would be sub- 
ject to a writ of eiTor. . • ' 

« 

. 3. That the ititeht of the-aM of Marbh 26, 1804, was to 
place the DiBtrict't'^url of the territory of Orleans, in aH 
respects, on a foMing with the District C6urt of the K^m 
tucKy district, and tMiefore a writ of error well lay in tha( 
caee.(6) . • '• ' ' •* ; ' / 

' Bift where the act estiAlishing a district courts with llie 
powers of a tfircuU court, directs that- writs tf^error shaft 
lie from^its decisions to a partitnikr fcj^euit court, (as was 
the case as. to'th^s district of Mitiiie, by the 10th sect, of 
the act oifHSeptember 24th, 1789,) ho writ of error Ues to 
such diStri<A court-from the Supreme Court, although such 
district cotHTt hasail the origutal jurisdiction of a» circuit 
court(c) •. ' ' • 

On the gl^u^ that qo act of Congress' had authorized 
an appeal oi^ Vril of error from thp'^eneijol Court of l!he 
Nortnwestem Teritory, it was decided in 1803, that a 
writ of^rror from the Supfeme Court to that court couM 
not be sustaijilied.(cf) But by the a*ct di March 3, 1805, 
sect. 1, thfe superior courts of the several teritories Of the 
United Stoljes, in which a district court has not been ech 
tabiished by law, shall,«tn hU eases in which the United Stales 
nre concerned^ have and exercise, Within their re^ectire 
territories, the same jurisdiction and powers which are 
by law given to^ br ntay be . exercised by the District 

(fr) Duipaseca v. The United States. 6 Crancu, 307. See Oi^ganiza- 
tion of District CourU-Apped.. 
{c) ynited States v. Weeks. "^ Craoch 1. ^ 

(a) CJarke v. Bezadone. 1 Cranch, 212. See TerritcAiat CouMs. 
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Court of Kentucky distriotv ao^iQitB of erfox vid appeals 
l»haU lie from decisions ther^ifty to the Sf^eme Ckmt for 
the Bame causes^ and under the dame regolaticHia as from 
the said District Court, of Kenttbcl^ distiict 
2. Of the nature of thajudgmaiftts rendei^din ti)e courts 

^ To sustain a writ of ^Or from the Bupreme to the 
circuit eourti the judgnleht in th^ latter* mc^tt be a jodg- * 
nent in a suit originaSiy -teeugiit tl)ere^ or removed tbfith^r 
from a slate court* * It deos not he upon 4C judgment «en« 
dered in the cijou»tcoiirt in a cause broqghfc fronr tibe dis? 
trict to the circuit o^urt by writ ^;6n:^MK A^r -the 82d sec* 
* tiosi of *Uie act of 8eptem)>er*24tk'^ I'J^^aUtws a writ of 
' error from -the Supreme to *the circuit court, onljr'in civil 
Actions jthat are brought 'thos by orif^ial process, or T^ 
moved from the courts of the sev^al siMflais) 
. By an act of Congress of the 22d May 1 826,'it was en- 
acted^ that appeals and writs df teor ctnall lie from deci- » 
sions in the JJistrkt Court, for 4h^' northern district of 
New York when exe^cisi&g,th# fievdrs of. a circuit 'Murt, 
and frosf ^fcisions which niay be . noAde bf the^ circuit 
coui^ for the southern district of said state, in causes 
heretofore Iremoved tft 0akl circuit coui^ from the said 
district court sitting as a circuit courtr ta the^JSupreme 
Court of 4Jie United States /La the saive'inajiBer as from 
cil'cuit. courts. Where the District C^iirt of the northtan 
district rendered a judgl^ent ef which at*had oognizaqce 
under its ordinary jurisdiction aa a distnet court which 
v^ affirmed in. the Circuit Court> {op the^southem dis-> 
trict, it was held t&it no writ of eitCMr lay. from the latter 
to the Supreme Court.(y) * . r^ 

Intone onstanois a writ of error was taken out from the 
Supreme Court to the Circuit Court of the District of Co- 
lumbia in a oriminal case', and the judgment of the circuit 

♦ • • • 

(e) United State^o^ Qoedwia. 7 CraBch, IM, United gtates i>. Gor- 
don. 7 Cnncbf 287. United States «« Barker. .2 Wheat. 395. Unit- 
ed States 9. Ten Brock. 2 Wheat* 242i' Jn the. last case, it being pro- 
tmble the question raised on the record i^ould frequently occur, the court, 
at the desire of the Attorsey-Gcnerali gave an opinion on the cai^e» and 
aftervaifds dismissed thd writ q{ ertoil. 

(/) SouUiwick v.* Poetmiister General. 2 Pet. S. C. Rep, 447. . 
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eomt WM affitiMd; hotm^ ifaaMioii was ndmd aa to IM 
jii^<iictioii.(*r) But it waa'#afterward8 decided that aa 
writ of eIrol^ll6^ front tlMp Supreme Court to tfa^ CirciBt 

. CoArt of tbe U]stled Stait^ or of the District of ColuBiUa^ 
B cri]EAMJ-ett9Q&(4) The only mo^eai which Bodicatfes 
can he retdored iom the former^ is by a certificat% tiuU 
the' opiniow jof (he Judges ar0 opposed. The denial of 

' thii fuitfaoritf to austaiir a writ or error, it ia said, pro^ 
eeeded imoit gCMt.pidacipleaJof public policy and oonve* 
iiiedce. if ^terj par^ md m right to bring before thia 
court eTeryeade in which judgment ^d'paafeed' aghiaat 
Um foracridte or niiademeanor Or ftlmy^ the coutte of 
justice xnightWautterially delayed «a4 Dbatnicted^ and 
m8oraeca«aKto<>afiyihi8trated; aadasthiaconrtoainiot 
dfop«M^ rerise a judemrat of the circuit court in a crimiftal 
case, it eaimbt dirk-mdire^lfy ttor^ a 

Mutt eoypuf ^tttiaf up a petson in custody wder<8ttdi 
jadgmeiit(t) : * • 

The^n^ral pnneyiia {I; that a Writ of error lies onfy 
from the- fina>|adgm€pt^^ the circuit icourt Therefore 
wheae the circuit court^oreirurdd the Hefendanfis plea to 
a. bill i^-equi^,* and ordered-him to ans'grer^it ^was held 
thai no writ of err6r lay under the act of SeptetnBer 94tht 
1789, on this wdtr.(j) "Spi wtecft^the court 'below stay* 
ed proceedings in a ^uit instituted by thd plaintiff against 
the defendant fobe.restored'^O the possession of the bat- 

. tuM at New Orleaas, on the 6i%gesti<^ of the district at- 
tomey^ it aeem^tt writ of error was not tli\3 proper remedy, 
but a magtdlmim in th4 nature of a ]prrocedendo.(^) - 
But though the judgment below is ^peyfect andiini^- 

'malryetif itia not merely interlocutory, but goes t6 the 
whole meclts of the case^'and is in its nature mial, so that 
an execution might issue upon it, the demandant is entitled 
to a wrii of error. . As Tithere the declaration m the circuit 
court was » debt upon a hx>nd in thepejial sum of fiO^OOO^ 
which had l^een tak'eii from-the defendant below, as an in* 
demnity in an attadttnuit '-brougfit by hfan and odierst 



^ 



;) United Stat^ t. Sunond. i Cranch, 252. ' 
i) United States o.'More. 3 Cranchi 169. United States t. La Vm^ 
g^anee. dDtt]L297, 
' («) EU INurte Kearney. 9 Wbeat. 42. 
O ) ^utheifiml o. Fisbe)^' 4 Didl. 22. . 
{k) LitiDgaton v. Doigenois. . 7 Cnmcb; 697. 
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Bgaimt the plaintiff, io a Kate*cotirt/ ' The d^mlant 
pleaded 1 9 perfonuanc^; 2, tkat po<;osts ha'd been award- 
ed to the plaiBtiff below, ia the atta^fiment IfmU not had 
9tff damages b^en recovered b; ium "for thje siung of the* 

, attacfam^Dt The pl&intifi'repfied, 1, tbat4;he defi^dant 
had HBt performed the conditic^a. S^^-That the court did 
award costs, which he was ready-to verify by a transcript 
of tiie^record. 3, He demoted to so much of the plea as 
respected damages. The defendant rejoified, 1, As to the 
posts, nul tiel record $ 2, As to the damages, he joined in 
the demurrer. The court gave judgment th«t the second 
plea of the defendant was not sufficient tfi bar the pAaip- 
fefii and gave jndgment for .the plaintiff, ori iu\. demurrer 

• to that pka. The ifl«u§ was tried by jury,' wUo found for 
the plaintiff the debt in t|;ie deckf^tioa mentioned, to be 
discharged by the payinent of 1 800. doHars damages. One 
objection to the writ of erf or was, that^ nq judgment wafi 
given on the rejoinder :of nul tiel record^ 'But the court 
held that the writ oJF error lay/f) • • . 

A writ of error lies from Che Sv^eme to.the ctf cuit court 

of the district of Cdblmbia, to rei^iove-a ju4gment awafding 

a peremptQiy mandamus to admit the defiindant in error 

to c^ce, provided the matter • in disnuie^ be sufficiQnt in 

•value.(m) . .; . ■:.'". 

If the judgment oC'a drcuit court be *f{(yerjaed. by the 
Supreme Cotirt on^rror bii6i)gkt, and^inandatd ii^ issued 
to it to carry into effect the judgment . of the Supreme 

. Pourt agreeably to the ^4th section of the act of Septem- 
ber 24th, 1789, and si|Ch /circ<»it Cfeurt doed not* porrectly 
efecute the mandate^ a wiit of «rroi: is tbe proper re«* 
medy.(n) But' it seems the merits df the ^igiqal judg- 
ment cannot be thereby again inquired 'iQto.(o) 

It seems, as a general rule^ that d li^rit of -error wUlnot 

« lie to a decision upon a matter* within the discretion of the 
court helow^joi)' Thus, if the eoujrt .below refuse to set 

' aside a nonsmt, and grpiit s new Irial, a writ of error does 



(TS Wilson 9. Darnel. 3 Dali; 401 . 



[m) Columt»aD -fesinraBce Company')^. Wfaeeljifright et al. 7 Wheat. 
-634. See M'CliuSg t. SiUiman. 6 Wlieat. '598. A Writ of error m a 
" miflsal of a motion fi>r a njanciamus. 
[») IbtTtin «. Hunter's J^cfdsee. 1 Wheat 354. 
Bowdler v. M' Arthur. 7 Wheat. 58. 
Young tu Clark. 7 Cianch« 569. 
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4ft SUFllEME COURT. 

not fie,(£) nor does it lie upon a refusal to. reinstate a 
cause afteir it has been di&bis^^d by the parties,(r) nor 
.upoit* a judgment of nbnsuit.(5) . 

" It canribt be assigned for error that tlie court below re- 
fused a continuance of, the icause^ after issue Joined, OQ 
kccounk'of th^ absehcQ of a material witness,(?) or refus- 
ed ta grant a new trial^(w) or to attow a declaration or plea 
to be ainended,(v) or ^ new one to be filed,(a:) or allowed 
several pleas in a writ ofiight5(y) or that the court per- 
mitted a special^repiicatiori to be «ubstituted for a general 
one.(j2r) But a case may occur wher© it would be error 
in a court, after haviiig allowed one party to amend, to re* 
fuse to suffer the'oth'er 19 amend als6,kefore 'trial.(a) In 
Young V. Black,(6) the foriner opinions of the coilrt, as to- 
allowing a ivrit of ertor in cases depending on the discre- 
tion of the court J were recognised as law, but it. was de- 
clared that they are not t9 be extended further: ' . 

It is doubtful whether a refusal by the court below to 
compel a party to join in a demurrer ta fendence, can, in 
any cas*e< be assigned' for error. But, it is, certaiiily not 
. error in the court to i^fuse-this, if the party demurring will 
no* admit the facts wnich the other party attempts to prove, 
of offers evidence' lo contradict tnem. Or endeavours to. 
estabUsh propositions incf^nsistent with the evidence of the 

other party^c) ' V ' " :' 

Btjt a writ ^f error. lies,*it seems, on a bill ofexceptiona 

to instruetions giveft by ^ the* f ouit below, to triers deter- 

minih^ on a challenge pi a juror for c£luse,(rf) and it seems 

{q\ Unfteci States t>,*EjraVi8. 6 Cranch, 280. 

ff ) Weicb ©w M andeviHe. 7 CraDch>'162. ' ^ > 

\8) ¥an N«n ©. Bn^J. * 4' Wheat. 73. , • ' 

if) Woeds,iH Young. 4'.Gcaiieh| 237. ^ See Marpoe InauniiMe Com- * 
pany o. Hodgson. 6 Cranch, 217. * '. • * ' 

(ti) Henderson o. Moore. ItDrancl), 11. Marine Insurance Com-> 
pany t. Hodgadp. 6 Cran*h,^?l©7. 6 Cranch, ?17. S. C. BaiTi v. <3rktz. 
4Wheat. 21X \ .* \ .; . ^* .. • 

(«) Moss 9. Riddku ; 6 Crapc^, ^^. Widden v, Craig, 9 Wheat* 

\x) Marine Insurance Cotofaiqro. HodgaoD^ jQ Craacfa, 217^ 
*39 Liter q. Gseen,.' rWJ^eat. 306. v . ,. 
,z) Mandevilleo. Wilson* 5 Cranch, M* } \ . . • 
^a) Ibii. . ' • r ' * • 

[ft) 7 Cranch, 669. •* . ^ 

(c) Young 9. Black. 7 Cnmdi, 569.. 

(d) Mimia v. Hepbuni. 7 Cfapch, 290.* ' . 
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to a tdbsal by tiie court bofow to rule die party to grant 
cgrer of letters te8tamenta.ry.(6) . , . 

As the coMent of parires QiUf^vA gijre juriadictiod, apd 
it is the error of the court below to .ftustajip a ,cau86 in "which 
they had ao jurisdictioni tw glaiitti^ in ercopim.y aasign 
for error tt^t the court to which iKtr|lamtiJffbelo'wt b^ bad 
choseo to resort, had not ]Wisdiqtiqo[{/). 
^. It seems no writ of error ^es to thia Cou^t w>Qn an error 
jmfactt sqch as the deali^ ^f a party; AS the 22d sec^nof 
the act of September 24th, ^17 89, prohibits any.reyersai 
ior error in fpct.(^) , , . • ^ ' 

The,parties. ai^ not precluded* from bi^c^ga Wiat.'^ 

error on tfa^ final judgment, and tberebybrihgiqg the jvholle 

c^e .before the coUrt, by the clrcumtftance^that the caae 

^ has been before •reinq?ed*by a certtfcati that the opiniojia 

' ^f the Judges ijij;ipri^ppo8eo; becatise oil.sucha*eiiioval9 the 

court cdqsjdejEis only the questions on wjach the Judges 

were opposed^ and not the whole case.(A) 

It seems .a]^, .that . if a mptign h6 p^wi^ to a state court 

•" £>r a pmmfam^U)^ an officer of the United Statics, and tha* 

* court sustain their- {uriiijiiction, hut on a view of tha toB' 

xits of the claim dismiss the motioa^^pjpieajs may be made 

• Jto^.th^ court irqih both. 'decisions, by *wtit of error»^i) ^ 

If a verdict be general, sul^Qot'iQ the. opinion of the 

court, on a statemoat of fiTctSt which* &6ts appear on 

the record, this owrt «vil> consider, th^ motror brought, 

. and decide accordn\g to/the law arising jugxH)i -thipi-(^*) 

But the report of a judgeWh^ljied tbe49^se,of.tbeilLCtg 

Upon which an application to ,the court w^ made to grant 

' relief or fix .a new IciaL ^jid^^re tlwre is a g^nen^' verdict 

without reference:^ tQose facte, is no .part of, the re* 

eord.(/) And if ^he verdici below be. for the d^fSwidant, 

ai/biect to the.^^^.pn <)f the court oq tlie points reserved,. 

.ana judgment he ^tered aooordii^gly) ^md there be no 

(e) lyilsono. Godnw*s ^ecvto^..^ Cnmch^ 193. . . 

.(/) Capron v. Van rfo^deflr. 2 Pncnch, 1^6. See poH. Appear 

ancQu ' • • 

>) Penhallowv.Doane.' 3'Da]r54. ^ 

%) Lee 9. Ogle, i Ortinch, 33. ' 
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M'Ciuflg 9. Slbtei^.. 6 Wheat. 598. 

(k) I'sw «. Roberdeau^tf £xecalo^ 3 Craneh* 174. Tucker «• 
Oxley. 6 Cranchy 34. Brent «• Chiipnoan. 5 Craneh, 368. 
(Q 4nglee V. CooUdgA 3 Wheat. jtQS, /. • 






44 ... . gUftlEMfi COURT. 

fitatemtot of the fact^ or points reserved oA the record, 
the judgment win be^ reversed, nnA b. venrre facias denovo 
awarded : the facts ought to appear so that the juc^gnient 
might be reversed or affirmed on its''merits.(m) 

Though the biH of exceptions 'brought up bv writ df 
error^ states in* general terms, that the court below in- 
structed the jury^, ^ that the several matters and things al- 
lotted and pyoved, were* i^ot. sufficient to bar the plaintiff^ - 
Bor constituted apy d^nce f' yet the Supreme Court ^dfl 
entertain the writ ijf error, and look through the record, 
to examine whifither the* instructions 'should have been 
different Buti^ach a Inode tends to ."embal'rass « court . 
0f error, more .than if the matters complsjjned of appesured 
distinctly,(n) O^ly so much however'of the charge of the . 
court as is c&eontial to 'the merits of the' cause shoulJbe. 
Btated on the record j the practice of stating it in ^tensp on * 
the record is unnecess4ry-and inconvenient* '"Thecourtj . 
lyhere mat terff are iocident9.Ily introdncecT mto the charge. 




sions; whicV may noed', and would receive qualification, if. 
they were the direct pbint -in judgment, J»re to'be uiifjter- 
fitood in such restricted 'sense.(o) 

• A compadt between 4he legislatufes of two states since 
the adoption of the* constitution,* in jrfelation .to titles to 
Idnd, and tfie mode in which the courts should determine, 
them, cannot deprive the Supreme Coutt of its appellate 
juri8di(itiojl\g^nteid.by'?the ponsfitution tmd laws. If, 
therefore; such cdmpadt had provided, that fi^m the de- 
cisions in relatioh to titles in u\& state Qobrts, no appeal 
or wrft t)f error ^hoiild be allowed, yet if would not take 
away the fight 01 the Supreme Court tosustain a writ of 
error to the district court;.{actingjaC a- circuit court,) to- 
which the cause had been: removed iVom the state court,* 
in which i^w^s commenced/^). * 

3. As to the parties. . ; ** ' - \ 



i 



m) Smith «» The Delaware Insurance jCortaiv: 7 Oranch^ 484. 
Jn) Otis.u. Waher, 2 Cranch, 22. * . 

o) fivans ©. Eat6n. 7 Wheai.. 425. ' -*,.*' 

(W Villon ». Ma«m,.% } OnMhi 92/ . * , r 



warrecap SRBOH, 45 

^ No smt-cu). be connenced or pnttecMeni a^ainvt the 
Vfiited StatM : ib« acta of Congress dp not authoiue such 
bstiit. Yefrwriiapf orroi't >*>(^B>PV^i^ with- citotioo^ 
have tuufixpilT issued fpr ibe lemowl (^ judgments irSbw 
rOT,(^the United Statea ittto.asiipenor epart, wkere the; 
have, 1&« thqse of an mdividua), hbea j4«Xaquii6d, and 
fiffinaa^ot reTer8ed.(^) ; • : - ' 

■■.'■- ■ • ; •- ■"■ ■ ■ . 

4. lo respect to the TaIue.ofU^p)Mt«tsiadil{Hit6. 

' The wiTt of^erroT -w giren, fts-Ti^Q. havo l3«fore seen, by - 
tift 22d sect sf tli6 act of Septei0b©f;^*th» 1769, whgre 
the matter in dispute exceeds the sum or raJae. of two, 
. ';|Ji5>Hsajid dollar^ ^elusive of c«|t6> ,ThiB ^rmativede- 
Bcription implieg aoagatire of all casw-wh^re' the loatter 
in aispute is-of thd. sum qr.TSlueoft^o thoq«^d. dollars' 
Or le^ : and in ith^e cases,,a wot of wtqi does not }ie.Cr) 
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, .(«) Coli»M«."Viii^» 6 Wheat;4ri,4I2.' ■ 
' (j) Dtiiqwaewi't)* Tbe Unted Stfltet; * 6 Crancb, SI4; 
.(«) 'Wiboo'W. Darnel. SOalk W. 2. DaH. SflO.'Wota. ; 
((> yptied SUM v. M'Dowri. 4 CcmcVUe. 
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iauDM tAB kamffiidimxteJ^u), It w^i.^teforo, ^e|d, wfaere 
the awar^ in the Ckcuit Court pi Cotuifibiji was ibr 45 
4ollarBf tb^ the plak^illfC ^ul4 mt remove the cause by 
itorit of error to th^ SB^reA^ Ooort, though the fiiAa 
clukned by Hhem iniJia court bel^we^Q^ded iOO doUajc^tA 
In re|rik»Tm o& a dietreBs for rent, ^e amount &x whicft 
the avowry. is( made, and for which judgment k render^l 
. ed for the avowant i^ the real matter in dispute, (tu) If 
' the jtdgiDeixl be ibjr tb^ defendatit, the Supreme Court 
has not< by aiiy rule or prdictice, fixed the mode of 

* ascertamjiiff that nhi^. * It seems faowev^Tt tbftt tha supi 
claimed in atiDtfigaa iii,the declaration is to be jconsodeiftid 
the sum in dispate«(«r) » .. . 

Sut ia an action for piyperty, as detinue, ipCp yfketi th^ * 
vnime of the matieinn jiispiite doeaaqt conckf^vaely appear 
o6l the jr^HCord, the qpurt wiH.a4init affidavit^ io diew the 
(real value oC the fttaUer^ in dispIlt^, ^jfiA to euMain their 
juri«idictioH9(y) 4nil it ^eelBi3 the writ of^ri^or k not to be^ 

• m supeVsedeaB^f r^ Thug, .in an ac^ieiuQf dower in ihe cio* 
•ouit court. by me ^dccirttf helow^, in HvfakkJBhir/e 
JQdgmeat opi deoianier, ipid, the ^i^dne of tha property did ^ 
ii6tapp€MciB t& record, the oouit jpa^e a tme-vhich u 
cmsidere^ m ii geiie^ i^ufa^a) thut^tibe plantiff w encf 
ehpddbe alloqmq to o^tato effidarits to sbetkr ^le raal'm- 
lt«e, to betakeii'cm It Gti^aijpi Aumber df da^ notice to4he 
defendant or hev^wcpmael lathe stale *&Qifi: ,which the re- 
cord ^waB retuned : the rule b& to tiffidan^s to be rsat- 
tiual^f) Sp Oft a flapplem^ntal iSL, iti j^quity, pcq^ying a 
discovery! of tMe mi^mfmmAB^ of lapd in satimttietiL m a 
fmor 40crae:vaiffidavlt£r 9^0 :1i^ 

qC the iittid.;to be tsuffiioieivt^o authoKSse^m wiit of enxsc, 
where it dobs aot ap(M»iir in the*reeQni(/;) , So, vdleieiQ 
f^plevk^ the re^vm hood was ]«*t&d peaad law pf ,1SM>0 
"doHans and thereG>re jprima facie^ the ipatter ia dispute 

(t^ Coo&e ii.' Wotdfloi^./iCxandL 13. . See "^slam 9* Dn^ 3. 

\v\ Wiae p. Ck3«im1iWTurnptke*€oiaBttiy9 lOfmA, 276. 
u^ Peytoii>«. RdbeitMo'y 9 WfaMt St7. ^ ^v ' • • , 

[on dooke «. Woodr^w^ 5 Chinch^ 13., 
y) Williasifloii o. kinctyd. 4 Dall. sa ' 
[2} Cooke i». Woodmitr.. 5 Craiich» 13. 
[a) 1 Craiich» xi^u . ' ' \ ' ' '. ' ' 

A Wilfiamactfi «. Kiooftid. 4 Dall. &0. - . 

5) Coorse i?.Stead. * 4 t)air/«. * - v. 
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waq not Witliin tbe jurisdiction, of this court in error, time 
was allowed to procure •affidavits to rebut: but not being 
obtained by the last daypfthetermj-thewritof CTrorwas 
diBmiBsed.{tf) For it- leflnajt is inMmbent on the plaintiff 

' in error, to ebew that the Supreme Court bafi jurisdic 
fi<»L(e) ■ . '. 

. So, aff a Writ oferroclieA^hnDthoSapntnfi to the Circuit 
Court of the district of Columbia, tct remoye b judgmeat 
nndeied by Buch oivcuit court awarding a peremptory 
maadamus to restore certain persona to office, where the 

1 .matter fai (&p«te is of sufficient value,- the codirt to aacer^ 
tfiiA that, wUt direct the plaintiffs in error 10 foraiA mffl^ 
da?^,! but if it do not appear on such affidavit^ that the 
yalue of the m^t^ in dispute iS sufficient to give tfaia 

- Court jurisdiction, Ae writ oferror'williiequaahed. Asd 
in such case tbe ruue of<tiM office ie the only .'matter m' 
^isffute, and its fdue must bo' aftcertaio&A by the sa- 

•^•(/> . . •;. • :,: V • " .'■ ■ 

' * «; Withh iM timevwHtof «ri>OTmwt''beUought. 

llytfae S^McLilfthe ««t orSettteniber'e^th, 17«9, 
writs c^errtMrefcafl not be b):t>asfat but wltbin-ftve yeilrg 
1 ree com- 

ii writ of 
or imp#t. 
live of ^ 



J' 

(Wi». 



WKakr. Filter. ' I CiJkiltOW: •'.'.'■'.■ 

"yu*-) ..* ^ * ■*■.'■ 

^ ColulQinaBlDaiirftncd.Coiliiiui/'tLWIieelinight; 7Wli«BbAM. 
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. . CHAPTER TI. * * 



; SUPREMBOODET— APPEALS.' 

In cases of equity aiidpf admiralty, and marititae jurist 
diction, the decrees o^ the courtis below are now refnoyed 
to 4^e Suprane .Court by appeal, as w«Il from th^^lrcuil 
eourts, a& from, the district courls^ acting as ckcioit 
o6arts,(a) and from the superior courts of territories, in 
eases in which. the .Unitad States are 4^oncernad«(i6) ^ 
Formerly,* these i^afios, by the pvovidion pf the 22d seo 
jdon of the act cff SeptQBab^9i24thi, 1789, wme removed faf 
writ of errqr^ ^i the Aama^manp^r air judgm^its in oom? 
manlatr proceeding^, and no othef. mode wa»rpermitr 
ted.(c) In order to furnish . the Supreme Qourt with tha 
&cts pC the'cffbe* tlie 19tfa section of the. ajQt of Septeoi^ 
24th, 178ft, /fi^aae it the duty* of the circuit courts^ in 
causes In eqid^, and of adiAiralty and maritime jdriadiQ-* 
tios^ to fau^ the ia6t8 on which they . founded their' aefl^. 
tence or decree, .fully to' appear on record, either fr^Mm 
the pleadings and decfee itaelfy.or a state of the <^e 
^ agreed by me pities, or their coups^V or '.if they dis- 
' agreed^ by u stating *6f the case % the court* It was « 
held, under this act, that if a case were. r<impved,< with a 
8tatem0lQt'of facta^. and- fl^so. with th^ .evidence, stiQ the 
statement vaa* epndlasive ita (o^all tbe^ faete contained in. 
iU(d) and if no Isuoh' statmnent of facta aceompanie<) the 
record, the court affirmed,: the. decree, even though, the 
evidenca wer6 annexed(^) It was also held, that the 
decree of the court below might 'l>e. revafsed in )>art, 
and affirmed in part; anA the court lyas not boun^ by the 
common law dpctrine of^.reveiaak. It might award the 
costs of the ^piiit bd[ow te ber pa^ tv'.npt uaits discre^ 

(a) DniottM|^uo;Tb6l/Ditea Sttte»^ 6*Clraaeht 307. - . 

(b) Act ofM^rtSk 3; 1806, sect 1. ^.aHfe 88, oC Write ofError to 
tbaCcwrttoftbeUpitedStiites.* ^* * 

(c) BltiM •. Tb^siiiirGbacIeB Carter. 4 Dkll. 22« Wiscikbv. Dnucbt. 

3 Din. 327. % ''\ • ;. • 

td) JeooiDgi «« Th» brig l^ersfyerance. 3" SalU 336. 
<0Ii>.Hybb.]^^3DaII18.4. .' 
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tkdi, and order the parties to pay tbeir pwo costs in the 
Supreme Court^/)- . •' ' 

This system being foQBdiiicoiiteiueQt,(^) it was abolishr- 
ed by the act ofldth February, 1801', establishing a new 
system of cirtaiif (jtjurls. But this at^-beilig repealed in.-, 
the following year by the a«torMa«ch 8th, 1802, the sys- 
tem was, for a sjiort time^ inf^rertentjy revived, till the 
passage'of the act of March 3, ISOS.^A) - 

Bylhe2dBectionofthe&ctbfM9rch3,-r803,froma!l . 
fiaal judgpaenta arid deere«e, rtndered or-.lo he rendered 
in aily'circwk.eoiK't, br in aqy ffistrict court,iacting as a 
cJTCriit £ourt^ in any cases of equity, of admiralty asd jnari- . 
tlEae^isdi^iop, apd of prize oc'nifpiizJ6f ah appeal, where 
the matter indiH)utG, exclusive^ c*08t»,:^atl expeed the 
• aum <A- value of two thousand doUaf^, shall b» allowed to 
the Supi:eiiie Court -of 'thetj^it&d StKt^sj.aAd upon«iich 
afj}:«al, a tralrfsicript of the*Db(^ biII,'.»)syKer, depositions^ 
aod al le cause, 

. abeill and no 

neve ^n. the 

Bearii] id prize. 

taxAei ie sama 

Mtee, ] id in law ' 

in cast is there- 

by aut uch ap- 

' peals. 3' of tha 

^ act of t, it" was 

* cl^okr spealed. 

Siiu alty and 

■maiitii iupreme 

Conrt e remo- 

tal-by ^ _ ilations,' 

aud res^ictioitei itf ,wr|te of*eirt)r Jure sut^cted to by the: 
^ct'VafSepteiiiBqr -24', ".17-89; namelyj-ffioee which respect 
tite tiine Mthjoorbajc^ ajivrit.o?ejCB^^h^ be brought, and 
. in what' instaneeB 'it snftll'Opera^e as* & Superjw/eaav the 
'Cllatitm to the-adfefa* pMty; -tile bqcuo^ fo be given by 
\iho plaintiff ia error; ^pj^e re^trictioo^ Qp.oa'the appel- 






'A'Peo^wij. Doana a.Dall, 54. ■ ' . ■ 
'^ Saffi$piBibnor£llsw«rtbaJ.-WiKn(«.MVa^, ADckfl. S38. 
ThBflml'edto. «_ Wheat. 141^ • " ' 
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late court as to reversals in certain enumerated cases, aii4 
they must be Aibstantially observed.(e) ' Wh^re, however, 
an appeal is prayed at the same term iniirbichthe decree 
iff pronounced, a citation is not necessary .(Ar) It follows, 
4liatin these causes an appeal may .be. taken at any time 
within five years, subject to the saving contained in the . 
22d section of the act ,ora*ptember 24, 17fi9.(/)^ If tfi© 
appeal is prayed (or within five ye^s^ and is actually at 
^ -lowed by the court bel^w witliih that period, it is good not- . 
withstanding the 'security is given alter the five yeaits ture 
expired. The court below might have disal]e^ed the ap- 
peal in that case, but not having done ^6 it is vahd. The 
mode of taking security and time of perfecting it are ma1> 
ters of discretion to be regulated by the court granting the , 
appeaL(m) ' And if an appeal to the Supreme Court he • 
refusW' by the circuit cotirt, ift a case where it oughts to 
be allowed, the Supreme Court, oii the parly's pn)aucitf^ . 
an authenticated copy of Che record, would, apply a reme^ 
dy- But they will not, ^ regulaiiy, interfere on a petitioB . 
accompanied with papers purpoking to be th^ substance 
of the record, not ftuthenticateA(n) . / 

The writ of error su|^mits ito the revision of the Stapr^nd 
Court only tne law ; Ijut the reiftedy by appeal bringeT ' 
before, the jSupreme G6urt the facts 4S well m the hw.- 
It may corf eel on rfn appeal, not only wrong isonclusioiut 
.of law from the ^act»,.but wron^ conclusions otAct firom ' 
the evidence/o) For '.tliis purpose, all the testimony 
which was heiore the circuit ^:6urt ought tcrbeJaid beibra 
this court on an appeal : and where it i^pp^itrson the re- - 
cord, tha^ Witnesses were * ex^myied in thfe citcuit 6onrt^ 
and were referred to iri the dfecree. Whose testimony does 
not appear iii the r$cord|tbe <Jecfe6 wAl be reversed'^ and, 
the cause remandfcd_^(/>) • The parties may ^ave ' testimo* 

* * -. • 

(%) Thb'San Pedro. 2 Wf)QatM»r.< Sse wrh oftaror.- PrtAtice,* 
Itost. • * . . »* ' * • 

[k) lb* Rdly o. lApar^ ,1J Ghiftciv H9^ / ♦. • % %■ 
I) The San Pejro.* 2 Wheat. 132. , • 

]^) The Pos. HertntiDos^ le Wheat. «*J. ' •* • 

|;n) Ray v. Law. 3 Cra^^ 179. Th6 ^durt however exp^reffled an 
opinion from ^hich Ihe acmrt beloW was aBle to decide wbetfier -an appeal 
lay or not. ' **. . v • •- 

;o>ib. ; ■ • ' • ' 
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aj by comeatl, but if this consent do not ^pev, it will not 
be presumedly) 

la admiralty causes, an appeal suspends the sentence 

altogether : it is not.r&» a^udicalot till the final sentence of 

' the appellate court.(r) It is lawful 'to allege what was. 

not before aDeged,- and 'to prove what was not before 

proved^a) . ■ ' 

The appellate power of the "Stipreme Couj-t extends to 
remove an admiralty or maritinie cause from' the circuit, 
'couit, Btought there by ap{>eal from the district court : dif- 
feripg in this respect from a writ-oferror.{^) Bu^, hke a- 
^idgment on which a writ of error lies, ^he decree, in order 
to 0U8tai& an*afipe^, must be ^nal. ■-' Ho appeal lies, there- 
fore, Itom an intierlocutory decree dissolving an injunc- 
' tioti Kith C0Bti,(u) nor- from the decree of a state court, 
; affinning the decretal order' of an iirferior court of equity 
' oftbe same state, iiefusmg to dissolve.au iujunotion grant- • 

ed on the fihng of th^ bill(e) But a decree for the sale 
. of mort^ig^d prop^ty,>i{)QU a bill to foreclose, is a hnal 
.dB(»^e,fr<na wi^ch aii appeal ho3,tothcBuptemcCourt.(ui) 
. -And though a decree orthc court below hehnal, so far as 
. ratqpects uie court, making it, it is not de^nite as to the 
-.eubj^ matter, wlule an appeaf'cxists: aud .tliough, gene- 
rally speaking, the province of ait appellate' couirt is to in- 

le whenYdpdared* was erroneous* or ' 
. ! dec^ia and the decision of the ap- 

;h ah appeal haa been tak^n, a law 
jreAtf, and changes the rule, the law 
So,if a condemnation fake place in 
Sr'ia htw'theu existing, and pcuiding 
i^ODdeninatiqn hi the appellitte court, 
..the faW'ifl repealed, without any special prr^visibn, the ap- 
pellate -coutt ,wiltFever«& the ccMid6in&ation,(^) though 

it) ^a' -^ ■ . * . ■ 

M YeJkm.v.The-ViiilBilStatm.. 6 Cranch, 280 .. , 

■<*) lb.- ■ ." ■'**.■ 

it} United-S«Ke8p.'<7(iwlWin. 7 Cwid^IO^,-' Wi«c«t B.Dauehy 
" ndl. 3?I. . fi«^-^aW Jl, Writ »f ewoi'. ' ; • ■ 

Toung ». GlTin^y. , 6 QnutcKi SI. 
dil»U»B e. Og4en? 6 Wheifc 446. .- ,* 
Ray B. Lsw.'- \3Qrajich, J79. , •. 
VoUeA StaWe m.Bcbooner Pegg^. .' t f^o^ ^03- 
Y^fLA -A. The Unitsd SUt^.- 6 Cruicll, 280. 
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the proceeds were paid over to the appeHee*t)efi)re the ex* 
^ piration of the law, and in this case witt order reBtitntion 
generally.(z) 

Where a mandate ii* issued by, this court, on reversing 
the decree of an iniferior court, and that pourt does not 
carrectfy execute the mandate, an api))eal lies.(a)i But on *" 
/ such appeal, nothing is before> jthe Sapreme 0oart but 
what is subsequent to the mandate ;(6) it dofes not autho- 
rise an inquiry into* the merits of tte original depree,(c), 
. and it seems the court will not, on motion, open the!* ori- 
ginal decree.(c?.) By this, howeviJt', is understood no mote 

• than that whatever has been fbrmerlybefoye the court and 
'was disposed of by thfe decree, is conaidered a^Hnally dis- 
posed of. But if there* are any new points or rights in 
controversy, iK)t so fernrfilated,- the origioal proceedh^ / 
may be inspected arid such new matters aetermjned on ah ' * 

* appeal frcHn a mandate;(c) . .' / 

■^ The court, on appeal, wiirhbt take notice of the inters 
est. in the cause of parties' who Ho nbt^ appeaK Wh.efe, • 
therefore, 4:h&re w^.s an appeal by the claimant below &om • 
, .the decree of * the circuit -courts awarding tJalvage to the • 
' appellees, the Supreme Court would not inquire whptbdr ' 
the court below ougKt npttb have decreed greater salvagt^* 
to the appeHees.(/) '' ^ \ ' \; - . * 

bi an equity cause, ^ the circuit oourt raky. iflTesI u^ the 
stocks the proceeds of prgfperty* iSoId by their or<lc]^'not^ 
withstanding- the pendency gf an appeak(g^ * 3o pn aii 
appeal in an admiralty cause from the ciromt cpurt, the 
' property in litigation, or its proceeds, do not follow^ die • 
cause-in to the Supretae Court, J^ecaiise the Supreme Court 
^cts only by mandate:, and the circuit comt nky in sudi 
pase order the disposition, thefeof, t^looghit be ther^ on 
appeal from the district -court^^) 



m « 



*(») ^ebooner Raclier v^Tlie UmitW SUtea. 6 OrtOicb. 399^ 
(4* Martin t^. Hunter's leasee^* 1 Wimi. *^»4^ . Htmelf «! Eose.* & 
Cranch, 313. .. ' * .■«.•.. ^ \ -. , • • 

fi) Hiqiely o. Ro^ S Craricli, 313. " ^ \ \ r 
c) Browder i. M* Arthur. " 7 meat. 5^. - • ./* * ' ., * • - 
[d) Himely ir. Kose. 6 Cmach, 313* * . * / , • 

<J TbeS^ta Maria/ n0^irhBal.-44t. - • . , =^ 

/) M'DonoQ^.o*. Tlie MaVjr Forfl. 3 Dall:'\d«! 
[^)'Spriiig *.. TAo *1$cHitk CtfroKna Irisurancc CSsmpany* e Wheat. 
519- » ■ • • / • • •. • ,* .• . 

(k) The Collqptor. 6/^iieat. ip3: ^ * • . T * v . . * 
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fa respect to Ae sum or value of the matter in dispute 

the same principles seem, generally speaking, to a[^ly to - 

appeals aa hare been stated in relation to writs of er-i 

ror.(i") The appellant: must sheW, where the value is 

doubtful', Jhat It ia suffifcient to give the Supreme Court 

: . jUrisdictiofl i the court below, can neither give, noJ" tg^e ■ 

awayits. jurisdiction : nor is it given by tfie circurftsta^e, 

tbat the cteimants telOw, the appellees, had submitted 

tbeif claim to .the court below:f/)' R seems, a witness may ■ 

' be swam viva v_Qoe as. to the valuc.(fc) If the' district "cOurt . 

■ haJJ had the property appraised by (hree"sworn<apprai3ers, ' 

.which appraisement Was oo'fltTtoer acted'-upMi, it is not 

oonclusive evidence of the valuej-but itfs bfetjet. than the 

ten deft* 
thc;ap- 
the va*" ' 
e is not 
iontinue 
oreaffi- 

B9-as(tf 
4ay Htb, 
ler pro- , 

^oiF pro- 
les, and 
'■' 3Urt8 (rf, 

1 court» 
rovided 

owevef 

irti-r^- 

. I t, or to 

proper 
•cuit ot 
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time junK&ctron, tb® g^i^^'a^ rule of the court is, to adopt 
the customs and usages of cpurts of admiralty and equity, 
poiuitituted on similar principles, with a discretionary poyr- 
• w to adapt the practice and rid^s of the court to the pe- 
culiar circumstances of this country, subject to the.coh- 
trol of Cangress./y) ^ In prize causes especial)^," the alle- 
gations, the prpois, and the proceedings are. in general ' 
laodelled upon the civil l^.w, with sudi additions and alte- 
rations as the pra$:tic^ of nation^, and the rights.of ^elli- 
fei^nUi and n^rals, unavoidably impose. The Court of 
rize isi^^eqpiphatically a court of the law of nations:' and 
does not tab^e its character or rules. from the mere munici- 
pal regulations <)f any country/r) A general power to 
jnajke rules^ in certain eases, is also given by the 7th sec- 
tio«t irfthe adt of March 2, 1793.(^) • - 

' \ By B, nde^of court, made at Febj^uary term, 1816,(/) it 
was ordee^, that^r all cases whore farther proof is order- 
ed by, the courts the depositions whjch shall be taken shaH 
be byi^comnussion to \^^ isdued&om this court, or firotai 
.tfuy ^cuit court of the 'iJnitcJd States. And by another 
rule m»fie a^ February term, 1817, in all cases of a^dmiralty 
and maritime jurisdiction, where new evidence shall be: 
admissible, in this coilrt,'the evidence by testimony of wif- 
nessef^ sliaJl be taken ^uilder a oo^mi^sion ta be issued 
from thi» court, or from *any circuit couirt of the United 

, States, under the airectioa of anjr judge th^eof. And no.; 
. such cpm^uQ^ipn ik^M issue l)ut upon interrpgatoiies to be 
filed by the party applying for, the commissicp, and notice 
to th» opposite pjurty, oi; his agept pr attomeyi, accomV 
pani^d with a copy or the int^ferrogatories so filed, to file ^ 
cross intqrrogatoii^ *wit^ twenty daysfrom.th^ service 
of such notice r! provided^ bbweveit» that nothing in tiii^ 
rule shajl {i^event any party frohi gis^ng oral testimony pi 
op^ court, jtiCfkO^QQ where, by lay, it is admiaiiibW. * 
. Thes^'rulea oonfi^ffm to the proviso of the 30th section of 

• the 'act of September *?i4, 17.89, that nothing tlierein* con- 
tained should B^^Aonstrued to prevent^auy court' of the 
United S);ates«4rom panting a kiedbma pofe^Mefji to take 
dep(:(8itien9accorcfibgtpc;ofiton<Mi^sage^n\^hen it may be 

MC^raysoitf.ThiaftttebfViiifima; 6 0*11^20;'' . J - 
rrVIVStiiooiieic Adefiaei dXSnpdb; ^44. ^ , - V "^ 

u) See IMcilM ia <^rigiqd S1fiU^'llfl(e 3h 
U) Whett 1%, ifii. ^ 
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necessary to 'prevent a feilure or delay of jnetice, M^ch ■ 
power they shall severally possess. But the provisions of 
the preceding part of that section as to taking depositiona 
cb bene esse do not apply to efties pending in the Snpreme 
Coyrt, though such nad''been the praatice. Testimony.* 
by depositions can be re^ilarly -tAea fbr the Supreme 
CTourt, only under a commiBsion isSoing accordiDg to^ts 
ru!es.(») Apd such depositions are not, under any circum- 
stances, -to he ctmsidered as taken d^-bene esse, but are 
evidfince in chief a0da,b6olytely,-whQther (hi witness re- 
side beyj9nd the process of the court, or witbin it.(») 

By the 30th section of the act of Septemher24th, 1789, 
the mode of proof by oral testimony, aUfl fflcdmination of 
witnesseain'openjcosit^ shall be the same' in all the courts 

- of the United States, aa -well as ia^fhe trial of causes in" 
equity, and* of ^d^niraliy. aad marftime^OiTBdiotton, as of 
ictiqns at comtnon law. , • -t^ < 

In an appeal from tlte ' 6ut:u5t court, in mi wftanee or 
revenue cause, wfiich fai^d ^^u olrderHl to ftjrther proof 
at a former'tcnn, a. m^ges being oSerad for*the elaun- 
Qnts to be examined iirvqttoMth^coDyt, foribe'sake' of 
tonvenlence, ordered his 'di^ptosition to be taken in writ- 

■ ing Out of court.(a:) - ■',.', ^ 

'New .evidence is adimfistUe in'^iostanoe or i^enne 
$ans oA appeal, a» 

well mai^ be obtain-' 

*fii R v^hbuld denf - 

' an o be granted, <w 

itilpW ti£en by the 

pairt] nirt on appeal^ 

can iuch evidence ■ 

appe bjection, it will 

b^pi (uidtheirregu- . 

hnt irili b«-eatend- 

edti ■■.■., 

(u) The A^o. 2 Wbest) $87:. Tbe.Lcm;icni Psdiot.' SWhtitLSTS^ 
Bee tfa^soth o^c^nm, post, CiKoit Court, FractM.* ' • 
.(e) Se^^ntflfe4dle. .4 Whe«.608.-. . " 
'(3)-TbeBamuel. 3 Wheht; l7l> . . :'■. ■ >. ' , w 
' (y)BiTg.J«jiijM Wells, 7CrafcObiS2.' TV <MariMli QaiBoMe^-lb. 
. 107. The Aig*.'.a Wheat S89. riotB. , 

(«) Tb«>iz«no. a Wheat.*S!Z7. ■■ . "■ ■ * 

(a)- T6e Grabiu. .« Gnnoh, '3^. 9<^(4,-?6S; .• 
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AA ajBMavit taken, in tltaCourt below, under an order . 
for ■ farther proof, not arriving till after condemnation^ 
being attached tq the record, was .allowed to be read as 
evidence jn this court on appei^(^) But the court rejects 
'ed affidavits, offerei^ hy. the clainiAnt as further. proof which 
had not been takea under a commission, and ordered the 
further proof to bu^ taken under a eommission.(cy . 

Oa appeal it is the practice of the Supreme Court . to 
bear the cause,- £rst on. the evidence transmitted frojpi the 
circuit court; ahd to decide on that^ whether farther proof 
win be allowed^ If such farther proof is allowed, an order 
is made.(a). 

By a rule of the Supreme court of February term, 
. 1817, whenever iLshall J>e necessary or proper, in {he opi- 
nion of the.presiding Jj:u}ge in any circmt court, or district 
ocprt, ej^eiamg^^irciHt court jurisdiction, that original 
. papers of any. &iJ should be inspected in the Supreme 
'. Court npOl^. appeal^ sucb^presiding /udge may make such 
cole or or(^r fof the^safe keeping, transporting, and return, 
of such original j>9{;^rs, as to hun may seem proper, and 
this court will .*reoeiive and coi^ider. such original papers 
in connection with, the trdnscr^pt of the proceedings.(e} 
By a rule of court of Febwiary term, 1824, in all causes 
of equity and admiralty jurian^tion heard in this coini;, no * 
objection sh^^ hereafter be allowed to be taken to' the ad- 
n^ssibjjity of any d^ppsitipn, deed, grant or other exhibit 
. found in the record as^vidence, unless objection was taken % 
thereto be}ow and entered of record ; but the^same shall 
otherwise b.e deemed to-have'beenjidmittedby C6ns§nt(/^ 

As the Supreme Court in prize causes has only an 
appellate juril^iction, a olaim cannot be interpp^^d there 
after appeal/ ^) • ^uf if the court b^jlow has proceeded to, 
adjudication Defore the lapse of a year and a dag^ thx^ coyrt 
will leil^and the- oause,^ wkh 'dfrqctiona to the eourt beloW> 
to allow .a claim to bo^^^ed, Mid t)ie 'libel to be amend- 

(c) lb. See Mbsoo, 14, S. iQ. * * . • 

(d)'Ib. Pot it ii said4hat this appli^ oAly to prize causes, and that ia in- 
stance or reyeilue^caus66'(art1}er pcoof jnay.be exhibited in tbe Supreme 
Cotrt Qp appealrbfforo'ilia faearing* a)id ifthe coiut bavje doubts then, sliB 
fiift&er proof may be ordered. Note to the Ai^o. ' 2 Wheat. 289. 

(u) 2 Wheat.^ vii. . ^ . 

/) 9V*c»t Frcf./j ' . * . *' 

g) Sbi| Society.; 9 Cranch,«2Cl9. * The Harrison. <l Wheat. 298. 
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6i.(h) WBeu an absoliite decree has beeti once made 
by the Supreme Courts pn appeal in a prize case, award- 
ing restitution, the parties cannqto afterwards set up in the. 
court belo»ir.any'clai<tt8 ftnf deductions, liens, or charges, 
which might. have been sustained if they had previously 
been brought before the court. Such claims are extin- 

* * guished by tRe unconditional decree of restitution.^ 

Where merits clearly appear on the record, it is the 
• • settled practice of the Supreme Court; in admiralty pro- » 
.eeedittgs, not to dismiss the Kbel for irregularity in stating 
the ground of proceeding, but to allow the parly to assert 
• his rights by a new allegation :, and for this parpose it wiU 
remand the cause to the circuit court, with direfctions to 
allow an amendifteht(/) . ' ^ • 

As to damages ana costs, the court are not bound to 
adjudge damages for delay' in all ca'ses^fe) For, where 
the decree of the .circuit court in a prize cause was affirm- 
ed, the court, under the circiirtistahces, reiiised to increase . 
the damages, the prize haying been' sold by th,e agreement 
of the parties, and the money afterwards stopped in the 
hands of the marshal by a third pei^on^, the original own- 
er of the prize, and they allowed interest only on the debt 
* and not on the damaCges»(f) ' So, tlfe daipages may be 
decreased on affirmance, . to' the benefit of the plaintiff in 
. •" error.(m) But, ii seems> that tfce fact^ regiJating the in- 
crease or decreases of the damages mul^t arise and appear 

* upon the record (^) Hju^ wherb th«? circuit xfourt, on af- . 
^ • ' firming the decree of the district ootort, ;n arf ^miralty 

* cause, in favour of the hb^Ilant, decreed that .the defend-* 
ants, should pay all exp^nses« the Supremo Court would 
not ladmit a,, certificate ^ qT respecf aole citizens of the 
amount of the damages', nofr would they iliferfere to sug- 
gest a paqcie of assessing tbeob : tbe^ allow no damages 

• • ' ' '•■'.' 

(A) Tlle.HprrisoD, 1 Wheat. 2^1, ♦ 

(<Wbe Santa Maria. 10 Wheat. 444. - , v * 

f^'TheSchooiMr Ade1ipe« 9 Cranchy S44. The Caroline. 7 Crandb^ • 
496.' The Edward. 1 Wheat. 261^ Th^ Dtvioa Paaftora. 4 Wheat. 
63. The Mariapna Flora. U Wheat. 38. . ^ • ., '* • 
. (ifc) See Writ ofError. Pra<5ticeri»rt. - "^ . .,.*.' 

U) JenniiiSB «. TIa Perseyepaice*. € Dali! 536. * ^' 

[m) P^nhJlQw «. I>oan0. 3 DiJL 304, notew 1 DalL 64. 

>) Coton «. W^kce. 3 Dal). 304, Bole. « . 
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but for 4ldEy.(o) They gave, iB>tfaat ca«e, m da]M)ga% 

eigbt«per cent, on the amount of Bibles from tbe time of 
the decree of the Girci)% court, and ordered the plaintiff 
m error to pay thecosts aceuied since the decree had been 
affirmed by the Supreme Court at a former term, subject 
to the opinion of the court oft the question of damages.(2>) 
Where there is an absohite decree of restitution by the - * 
Supreme Co.urt on appeal, and damages for the detention 
. or delay are not given against the claimant by such de- 
cree, they camiot be afterwatds awarded. And if such 
claimai^ hns obtained the property on a stip^ation not 
providing for interest, the court will not give mterest from . 
the date of the stipulation noi^ even from the decree of re- 
stitution, though he had had tlie use of the property : it 
wouldt however, l^e pro^r that the stipulation should 
contain an express cbndjtion that the party should pay in- ' 
ter^st if so decreed bytlie_court*(9) 

The allowapce of coimsel fee^, as part of the damages 
given by the inferior court, in their decree, will not be per- 
mitted m this court, if it jEippear by the record :(r) but if ' 
such .allowance clqnot appear by \he record, the court will 
not notice it(^) 

The -costs of a case prmted for; the use of the court, 
will not be allowed in affirming a decree, by wajr of da- 
mages for dflay. However, ponvcnient it might* be^ no* 
law allows k^t) * •■ 

By rule of court of February term/ I8l0,(v) upon the 
reversal of a judgment or decree of the circuit court, the, 
' party in whose mvour the reversal is, shall recover his • 
costs in the circuit court. 

;p)H). ^-DalLSOS; . » • 

p) Cotton 9. Wallace. -5 Daft. $02. * 
[q) Tbe Santa Marian 10 Wheat 445. 
[r) Arcambel ©. Wilson, 3 pall...50«. 
[s) Jeontfigs •• The l^rig ?enei«rance» 3 Dall. 336.. 

W Wheat. Dig. rill. */ 



. V 






• 



t 



ft 



• • • • ■ > 



[59] 



CHAPTER VUr 



SB|«EME count -WRITS OF ERROR TO 
STATE COURTS. 



constitution, (sect. 2. 1 .) declares, 
the United States shall extend to 
itj arising under the constitiition, 
tates^and 'treaties ma!dc or which 
r authority. And the sajne article, 
ing in what cases the Supreme 
' jurisdiction, provides, that in the 
among the others _«numcrated to 
of the United' States extends, the ' 
B appellate jurisdiction both as to 
exceptions and under sQdh regu- 
make. As, under this latter pro- 
Oiction of the Supreme Court is 
CongregB,(B) it can be exercised 
ribed by, them i an^ all that Con- 
gress bas.tbought It necessary to d,o ia cases arising in the 
■ state courts, under the constitatioiij laws,' and treaties of 
. the United States,, has been, to proride in certain cases 
an appeal by writ <)f error to the Supreme Court, from the 
decisions of the highest -courts of the Btatesj in which a 
decision coulft,be had.(A) 

The 25th section of tpe act of September :^4th, 1789, 
accordingly enacts, th'at a final judgment or decree, in any 
suit in the highest court' of law or 'fequity of "a state, in 
which a decision in the suit could be had, yhere is drawn 
in question the validity of a treaty, or statute o^ or an au- 
thority exercised uq^^ the United' States, .and the deci-, ' 
'.sion . 18 against their validity {' o; wh^e is drawn in ques- 
tion <he validity of a stutate oi^cnr an authority exercised 

Ca),Dur(>OMMB «'. The Bank of the Ututod States. '• 6 Cruch, 907. 
UmtAd Statea % Moera. 3 Craocb, 169. fiM mUt^ S3, U. 

WlWiitiir* WwA, - 
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mukr any state, on the ground cS their being refnignat to 
Uic constitution, tjreatieb, or laws of the United States, 
^d the decision is in fgrour * of such their vaUdity ; or 
^ht^re is drawn in question the construction x)f any clause 
of tke constitution, or of a treaty, or statute of, or com* 
uidsion hekl under the United States, and the decision is 
against the title, right, privilege, or exemption speciaUy 
set up. or claimed by *either party, under such clacis(» of the 
said constitution, treaty, statute, or commission, may be 
re«examin^d, and Reversed oir affirmed in the Supreme 
Court of the United States, upon a writ of error, the cita- 
tion bejuig signed by the chief justice or judge, or chan- 
cellor of the court rendering or passing the judgment or 
decree complained of, or by a justice of the Supreme 
Court of the United States, in the same manner, and mider 
the same regulations, and the writ shall have the same 
effect, as if th^ j^idgmenl or decree complained of had 
been readeied or passed in a circuit court ; and the pro- 
ceeding upon the reversal shaU'also be the same, except 
that the Supreme Court, .instead of remanding the cause 
for a final decision as before provided; may, at their discre- 
tion, if the cause shall have been once remanded before, 
proceed to a final decision of the same, and award execu- 
tion. But no other error shall be assigned or regarded as 
aground of reversal, in any such case as aforesaid, than 
such as appears on the the face of the record, and imme- 
diately jespeott the before mentioned questions of validity, 
or C09struction of (he said constitutioi^ treaties, statutes, 
commissions, or a.uthQritie8 in dispute* 
. The sujn or value of the matter ia dispute is not mate- 
rial in a writ of errof to a state court (c) 

The act of Congress does not prescribe .the tribunal to 
>ivhich the writ of error nyist be -directed : i^may therefore 
be directed to any court Of the «tate, .in which the record 
.and judgment of the highest opurt of that state may. be 
found. If the highest coifrt has„ according to the law and 
practice of the state, afler giving^ Judgment remitted the 
record and its judgment to the . inferior court whence it 
came, befqire receiving a writ of ^rror from the Scipreme 
Coipt of tbe If nited. States directed. to them, they cannot 
execute such wri^ «p tbfey Imve paited with the record. 

ifl) 8odMid«dWtl8as. BiMl«.V«DNefi... ti'WhMt. SSS. 
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3V> MmovQ the jwigiben'C m tmck onse, f^e writ of error 
mast be directed to the court to which the record is* re- 
mitted, unless the objection to the direction of the writ of. 
error be wared by Gonseat(</) ' It need not appear oA 
the face of t^e writ of error or proceedings that the* 
state coart, whose judgment is remored by it^ is the 
highest state court in wUich a decision could -be had. If 
such be BOtt tihle case, the objection may be taken advan- 
tage of by motion to the Supreme Cowt to quash Hm 
writ on the ground that it .w^s improvi^eqtly issued.(«) 

As to what constitutes the faighest court of a state in 
which a decision could be had,, it has been held, that if 
the decision was had in the superior judicature of a state, 
it is considered such a decision, notwithstanding the Le- 
gislature might, by the law and practice of that state^ on 
petition of the party failing, re-near \he cause, and set 
aside the decision, but could npt'make a new tiecision.(/) 
And so also it s^emSf a decision by a colirt of .hustings of 
a* borough which had refile6d an appeal to a^ higher state 
court, oh the ground, that the 5ase was not subject to re- 
vision in any other court of the stitte^ is a judgment in the 

* highest court of such state in which a decision in the 
suit could* be had, ana maybe removed to the Supreme 
Court of the United States by writ of error.(g) An Or- 
dinance of % city laying a tax 10 an authority exercised 

• under aiitate,^d^ writ of prohibition from a state court 
to the corporation is n suit ; and^a decisia^ by the highest 
court in the state on appeal from 6ucb court in the pro- 
hibition sui^> is a final iudgmeat witMa this aet.(A) 

The^ jiKh|ment of t%e highest court of a state muA 
be final ,For Vhere' there had beeci m the^inferior court 
of the state, judgment for the ' plaintiff, and the highest 
court of the state, on a bill of 'exceptions, reversed that 
judgment tod reraanded th^ Qause to 4ite inferior court,* 
with directions to' awcurd Kvenirefaciai tie novo^ the writ of 
error from the Supreme Court ofthe United States to such 
bighest court ba their judgment of reversal, was 



[d) GelqtobY. ){oyt. 3Wlieat.24S, ' .< 
[€) Su«l i>. Van Nei^s. 8 WiMlat. 321, * < * 

/) Oiney V. ArnaM. 3. Ddl^^JM/. 
g Cohens v. Vii^ti. . 6 Wheat. 264. t9a 37f . 
(^ Weirt0ii«.JlmQi^:<^«Mil0fCha4iitM. tPslL&Le. i£q|i,.440. 
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eA(t)- The writ -of error need not upon Its face purport 
to be ]0aue4 upon k fined judgment of the highest court in 

• the state. That may be ascertained when the record is 
brought up in pursuance of the writ ; and if the writ has 
issued improyidently it may be quashed : but prima facie^ it 
is siiificieiit if it is jssued on a judgment of such court.( j) 
If on«a writ of error to the judgment of a* state court, 
theSupifeme Court rerprses such judgment, and issues a 
mandate, directing the state court to carry into effect 'the 
judgment of the Supreme Couirt, and the state court gives 
an opinion declining to obey the mandate, on the ground 
that the Supreme Court hisid not jurisdiction, and that the 
act of Congress allowing a. writ of error from the Supreme 
Coturt of the United States to state courts was unconsti- 
tutional, * such opinion is a £nal judgment on which the 
paarty may have another writ of error,* and the former re- 
cord is not' then before the court.(^) But whether the 

. Supreme Court has authority to issue a writ of manda- 
mus to the state court, m such case, to enforce the former 
judgment^ Qwry.(l) 

To eittitle a party to his writ-of errot from the Supreme . 
Courts on the' ground of the case being one that arises 
under a law of the Uiuted States, the decision of the high- 
est state court must be Ijgainst the privilege claimed under 
such law, treaty^ &c/ For; if the defendants in a suit 
in the state court, supply to it for ^ removal of the cause 
to a circuit court of the -United States, on the ground of 
their being aUens, and tlie court graiit the removal, the 
plaintiffs cannot avail themselves of Br writ of error from 
the Supreme Court, to remove such decisiqn ; for tlm' deci- 
£ion is not against ;the privilege claimed, but in, favor of - 
.it(m) So, where in ejectment neither side claims under 
a treaty,^ nor is affected by it, but the defendant sets up an 
outstandmg title in a third person, which he contends ia 
^otected by treaty, and therefore the' title is not in the 
plaintiff, and the highest court of the state decide against 
0uch title, it is not a caie in which a writ of ^rror lies from 

(i) BoMtoB D Moore. 3 Wbett. 433. Wito e. Jackm. 1 1 VflML 
486. • • . . * 

[J) Buel •• Van Nan. 8 Wheat dSOi 

[k), Martin v. Hunler'a leB^be. 1 Wheat- 304. * . ^ - 

fl) Max^o. Hunter's leasee. . 1 Wheat. 3&S. 
(m) Gordon e. Caldcleug|i. 3 Cranch, 268.* 
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^ A^Mn^Caort -of the .Unitad Si^tes ; for, though* the 
wqrds of the act of Congress extend the jurisdictxon of the 
Supreme Court to .cases where is drawii in <)uestion the 
construction ojC. a treaty, and the decision i^ against the 
title, tight, )>rivil^e, &;c. the^e words must be restrained 
by the constitatix>n, which is confined (art iiu seict*2. 1.) to 
cases arising under treaties, &c.(n) . • ' . . 

The only tUle asserted by the defendants in error, (plai&- 
tifis below in a bill in equity,) to the land in dispute, was 
founded on an alleged coruscation of it by the state of Ma* 
ryland, and a conveyance by the §tate to t]iem« The title 
^et up by the plaintiffs in error, and the only one that coidd 
resist that claimed by the grantees of the state, was under 
the treaty of peace of September 6th, 1783, the 6th article 
of which, they contended, protected their rights, if the con- 
fiscation by the laws of tne state«was* not complete prior 
to the treaty. The court below decided, that the confis- 
cation was complete^ and that the treaty did not operate 
upon it : and they <leclared^ and it was admitted by the 
parties, that when the (50nfiscation is not complete before 
tb^ treaty, the estate is protect^ .by the treiUy. It was 
held, that (be Supreme ' Court of the United States had 
jurisdiction by writ of error, as the point to be decided 
was, wii^tber ^is was a case of confiscation within the 
meaning of the 6th article of thtf treaty, and involved the 
construction of that treaty, as well as 4ne defendant's title 
under the state Iawd.(q) And this court is not confined 
to the abstract enquiry into the correc.tness of t^e con- ^ 
struction put upon a treaty by the court beloT^* nor need * 
it appear that they have given' any coisstruction to it It 
is sufficient if it appear, that a title was set up under it, 
and that, a decision took, place against the title so set up, 
idthou^ there, might* be other grounds* on which the 
decision was had ags^Bt thetitle.(/>^ " *' 

But if' there he various grounds ot claim ptated in the 
xjourt beloyj- by Bill in equity, sottie of which are dependent 
on acts of Congress, and others consist of matters of fi-aud 
or contract, and the court below decide against them all, 
tad d&nuls the biU? this coiirt, on the writ^ of error, will 

' (nfOmngBv. Norwok>d. ' 6 Praiicl^344/ S^e e Wheat S79; 
' *lo) Smith v.litoTlaQd fe^ t&e tete o^ Carroll et aL 6 Crancb, M&. . 
(p) Martin V. Rciiiter^a Lessee.. fVTheat. 904. 
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take into consideration ooty Bueh grootidiof ehlm 
arise under the' acts^ of Goofiress, and. examine how fiur 
the court below decided right as respects them ; it wiH 
not look into circumstances of alleged fraad^or contract, 
unless they had induced t)ie court . betow to determine 
against the person having the title under the laws of the 
United States. The opinion of the state court on the 
fraud or .contract is conclusive, and the only question to 
be discussed here, is the title of the plaintiff under the 
acts of C6ngress.( a) * 

If two citizens of the same state^ in a suit in the highest 
State court, chiim under the same act3 of Congress, the Sa» 
preme Court of the United States has jurisdiction by writ 
of error to remove the decision below. The object of the 
constitution and acts of Congress is not Inerely to main- 
tain the authority of the constitution and laws of the Unit- 
ed States in pases atising under them, but to ;give the Su- 
preme Court power to render uniforin the construction 
of the laws of the United States, ^and the decisions upon 
rights or titles Under those laws.(r) 

If a state court, on a,.motion for a mandamus to an offi- 
cer of the C^nit^d Statics, to do an act from whiih a party 
claims a benefit by virtue of a law of the /United States, 
sustain the jurisdiction to issue such writ, the coDtr<^ng^ 
power of this court mny^ he exercised under the description 
of an exemption 'claimed by the officer over whom the 
jurisdiction is exerciaied: and though the state court after 
« a hearing dismiss ^thc claim on the merits, yet this court, 
it seems, on a writ of error brought by the plaintiff, will 
affirm the judgmeht with costs, and declare as the reasoA 
thereof, that the court below had no authority fo issue a 
mandamus in the (;ase.(j) , • - ... 

But it must appear from the record, that an, act of 
Congress, the constitutionality of a st^te law> &c., were 
applicable to the case. This need not be stated in terms, 
but it must appear on the record-(^) Thus where in a case 
removed by writ of error from the highest court of a state. 



MatthewB o. Zane. 7 Wheat; 164. 206. ' Sea MiQer 9. NicMb. 
heat. 311. 



(r) lb. 4 Cranch, 382. • 5 Cmnch, U2. 



» M'Clung V. Silliman. 6 Wheat. 598. • - 

(t) Martin V. Hunter's Lesa^. » l.^heat. 304.- Ingleev. CooKdge. 
2 Wlieat. 363. ITickie v. Stark. 1 JPet. S. 0. Rep. 98. . 




« 



WBITS OF ERROB. 6ft 

the . a<it of Congress suf^osed to Iiave been disregarded, 
was, that giving the -United States priority in cases of in- 
solvency, and a claim by the district attorney on behalf of 
the. United States under that act appeared on the record, 
but the fact of insobreiicy^ did not appear oh the record, 
it was hdd, that had that' appeared, it would have been 
sufficient : but as it did not appear, and *n6 other question 
was presented than the* correctness of the decision ac- 
cording to the^state laws, that was a. question over' which 
this court had no jurisdiction, and the writ of error was 
dismissed.(n) The^ repoft of si judge who tried the canse,^ 
containing a st^temeilt 'of the facts on which the court 
below in its discretion might grant relief .or a new^trial, 
cannot .be received to shew Sie question raised in the 
caus^ |boogh aDnQzed^to the return of the writ of error. 
It is not' like a special verdlct,^ or Statement of facts agreed 
of record, upon which judgment is to be pronounced ; and 
therefore the Verdict being gener^ and the question rais^ 
ed ajpj^earing only by the report of the judge to be respect- 
ing an act of Congress,' the writ of error, was dismiss- 
edj(v) The opinion of the court below pronounced after 
verdict is not to be considered part of the record,(ti?) 
Nor can orders made in the state court after the removal 
of the recwyl into the Supreme Court of the United States 
by*wnt of error, not as amendments; but introducing new 
matter, be brought into the latter court or in any manner 
afiect it. The cause must be .tried on the record as it 
stood when removed.(j:) 

The appellate jurisdiction from the highest state courts 
by writ* oi error upder the act of September 24th, 1789, 
was exercised by the Supreme Court in a variety of cases 
withoiicf question, until the ydar 1815, when, on the rever- 
jifX by the Supreme Court df tbie judgment of the court of 
appeals of the state of Virginia, and mandate issued, that 
court gave an opinion, that the constitution did not war- 
rant the vesting in the Supreme Court of the United States 
an appellate jurisdiction from the judgments of state 

(u) HiUer «• Nkbob. 4 Wheat. 311. See Williamfl v. Norrir. tft 
Wheat. 117. Montgomery v. Heniandes. ib. 129. 

(i»)liigleev. CooUdge*. 2 Wheat; Se). 9ee LaouBse 9. Backer. 3 
Wheat lOi. 

r«) WiUiaaa e. Nftrra. • It Wheat. HI. 
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oooits, and declkied obedience to the inandate.( jir> J3at 
cm a new writ of error, the Supreme Court held, tnat the 
jurisdiction was constitutionally vested in th^in by the act 
of September 24th, 1789.(r) In the celebrated case of 
Cohens y. Vir^nia^{a) in 1821, this point was again raised 
and decided u]l the samb manner, and it was aJIso deter- 
mined, that the Supreme Court had such appellate juris- 
diction, though one of the partis was a state, and the 
other a citizen of that state -, and wlv>6ver might be the 
parties. . . 

An act of Congress for the togulation of the local a£- 
flairs of the District of Columbia,; is a law of the United 
States under the 26th sect, df the act of September 24th, 
1789. And so, it^ seems, is any act passed by Congress 
by virtue of the power to exercise, exclusive legislation 
given by the 8th sect, of the* 1st article of the consti- 
tution. And* a case in which the validity of such act, or 
of a state law as repugnaht to such act, is drawn in ques- 
tion, if decided by the highest state court against the vali- 
dity of such act of Congress, or in favor of the validity of 
such law, is Ihe subject of a writ of error. So ajse is it, 
if the question be, whether Congress, in passing^sucfa act 
' intended to legislajte bpyond the district of Colqmbia ; for 
such point involves the question, whether the ^ct, if intend- 
ed so to operate, is Warranted by the constitution.(6^ So, 
ifthis court reverse the judgment of the highest state court, 
and issue a mandate, which the state court declines to 
obey, on the ground that the act (rf congress of Septem- 
ber 24th, 1789, vesting this court with appellate jurisdic- 
tion from state courts, is unconstitutional and void, such 
opinion is a denial of the validity of a statute of the Uni- 
ted States, and error lies upon it from this covrt.(^ And 
. on such writ of error, the former record is not before the 
court, but only the judgment and proceedings in the state 
court subsequent to the mandate.(rf) In the important case 

however o{ Martin v. Hunter* s Lessee^^e) itom motives ctf a 

* 

y) Cited 6 Wlieat, 352. note a. 
[%\ Martin v. Hunter's Leasee. 1 Wheat* 904. 
fa) 6 Wheat. «64. 

\}n Cohens e. Virginia. 6 WJieat. 264. 
\c) Martin ». Hunter's lessee. 1 Wheat. 304. 
Id) Ifo. See also Browder 9. M' Arthur. 7 Wiieat 58. 
[€) 1 Wheat 365. 
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public nature, the oou^ went back to the former record, 
and re-examined the question of its jurisdiction, as it stood 
upon the record formerly in judgment 

A writ of error lies from the Supreme Court of the Uai- 
ted States to remove a judgment rendered in the highest 
state court against the de^ndant, ,on an information 
brought hy the attorney. fcH- the gtat'e, to recoi^er e fine im- 
pose! by the state law for the use of the^ate.(/) . And,. 
It seems, the right to issu^ such writ of error exten(]s im^ 
der the act of September 24th, 1789, to criminal cases.(g) 

It seems to be the general opinion, that, from a deci- 
sion by a state court or judge on a habeas corpus^ in a case 
arising under the constitution; laws, or treaties of the Uni- 
ted States, no appeal ov writ of error liea to the Supreme 
Court of the Umted States under the j)re9ent provision of 
the acts of Congress. Yet, it seems, the subject, is within 
the power of Congress, and th^y might enact regulations 
providing for the exeicise of the appellate power of the 
Supreme. Cburt in such cases.(A) 

A writ of error is a writ of common right in the cases 
to which the jurisdiction of the appellate court extends. 
A jutlge or justice at^ his chambers cannot refuse to sign 
a citation, or take security, on the ground that the judg- 
ment IB not final, or that the court is not the highest court 
of the state in which a decision could be had. The writ 
is the act of the court, and if it has issued improvident!/ 
thQ proper mode of proceeding is by motion to the court 
itself to quash the writ(t) 



(f) Cohens v. Virginia. 6 Wheat. 264. 

[g) Cohens v. Virginia. 6 Wheat 387. See Martina. Hunter's les- 
see. ,1 Wheat. 377. United States «. Moore. 9 Craachf 169. 

h) Case of Lockington. 6 Hall's iLaw JoonL 96. 
[0 Boel f). Van Ness. 8 Wheat. 32 1 . 
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CHAPTER VIII. 



cfTTPv^iTME COUBT— OPINIONS OPPOSED IN THE 
SUl'KHJxuu ^ QRouiT COURT. 



Another niode, in which a. case may be removed from 
the circuit to the Supreme Court is, by a certificate that 
the opinions^of the judges of the circuit court are oppos- 
ed, J-etumed agreeably to the €tl? sect of the act of 29th 
April, 1802. . . ' 

Under the act of the 24 th September, 1789, sect 4, the 
circuit* courts were composed of three judges consisting 
of any two justices of the Supreme Court and the district 
judge of the district, any two of whom constituted a quo- 
rum. Afterwards the two justices of the Supreme Cpurt, 
by the 3d sect of the act of 13th April, 1792, were to 
change their circuits, unless otherwise agreed to by them, 
or dSereintly assigned v by four judges of the Siiipreme 
(^ourt, in cases where the pubUc service, or the^canveni- 
€nce of the judges required it But by the first secticm of 
die act of March 2d, 1793, the attendance of only oote of 
the justices of the Supreme Court was declared to be suf- 
ficient ; and in order Ito provide for a division of opinion, 
the 2d sect of the same act enacted that if the court were 
divided on the final hearing of a cause, or of a plea to the 
jurisdic^on of the court, the cause should be cctatinued to 
the succeeding court, and if upon a second hearing when 
a different judge of the Supreme Court should be present, 
a like division should take place, the district judge a<Uier- 
ing to his former opinion, judgment should be rendered in 
conformity to the opinion of the presiding judge.(a) 

But the act of 29th April, 1802, which at; present regu- 
lates the circuit court proceedings, made the judges of 
the Supreme Court stationary, so that the ^ same judge 
constantly attended one circuit, which provision was at* 
tended with this difficulty that the court being always 

(a) See United Stotea e. Daniel. 6 Wbesf. 517. 
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eoi^posed of the same judges^ any ^ division of ojHmoa 
would leave the question imdetennined. To remedy this 
incoBvenience, the 6th sect provides^ that . whenever any 
question shall occur before a cir(:uit court upon which tte 
opinions of the judges shall be opposed, the point upcm 
which the disagreement shall hjippen, shall, during the 
same term, upon die request of either party or their coun- 
sel, be s&ted under the direction of the jivd^es, and certi- 
fied undei' the seal of the court to the Suinreme Court, at 
their next seasick to be held thereafter, ^d shall by the 
said court be ^aSly decided. And the decision of the . 
Supreme Court, «a«d ^ir order hi. the premises shall be 
remitted to the circuit coart^ and be!there entered of re- 
cord, and-dhall iMtveefiact according to ihe nature of the 
ftaid jn^iment And ta^er. / Prwndedj that nothing herein 
contatKied,' 49}iall prevent the cause iirom proceeding, if, in 
the opinio^. of the court, farther proceedings can be had, 
withcMtt prejudice to the merits. And provided also, that 
impriacNiment shall not be allowed, nor punishment in any 
case t^ inflicted, where the judges of the said court are 
divided in opinion upon the question touching the said im- 
prisonment or punishment(6) 
The provisions of this act extend to criminal as Well as 

civil cases. 

' if a case comes up in error in consequence of the op- 
position in opinion of the judges of the circuit court, the 
Supreme Court will consider only the single question on 

auestions upon which the judges were opposed, and not 
le whole case : but t|;ie parties are not thereby precluded 
from bringing a wi^it of error on the final judgment be-* 
low.((?) And when the cause is removed to jthe Supreme 
Court, by adjournment in consequence of the opposition'^ 
in opinion of the judges of the circuit court, tibe Supreme 
Court cannot inquire whether the parties to the cause 
were properly before the circuit court,((/ ) nor indeed into 
any other matter than the principle on which the judges 
below were divkled.(e) But this court has no juri^mc: 
« 

(ft) See United States «. Worrall. 2 DalL 384. United Stales v. 
Wuliams. 4 HalPe Law Journ. 461, wtere ilMs happened under the 
foimer ^fstem. 

U\ Og\e e. Lee. 2 Cranch, 33. Wayman e. Southard. 10 Wheat. 64. 

lii Wayman e. SouthpH. 10 Wheat. 20. 

US lb. 21. . 
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tkm of the question on which the opinions of the judges 
of the circuit court were opposed, if it arose on a proceed- 
ing subsequent to the decision of the cause, as for instance 
on the amount of the security bond to be given by the 
party applying for a writ of error*(/) 

But a suit cannot be removed in this manner, which has 
been brought £rom the district to the circuit- court by writ 
of error : for the district judge could not sit in the circuit 
court on a writ of error from his own decision, and conse- 
(|uently there could be no opposition of opinion to be cer- 
ufied to the Supreme Court.(g) Nor can a .division of 
opinion cmqi a motion for a new trial in, any ease^ whether 
civil or criminal, be removed ia thiB mann^.(&y AiLop* 
position of opinions in the judges of the circuit court on a 
motion to instruci) and ordepueir cltrk to issue a wrk of 
habere facias possesnmem in favour of n plaintiff n^io has 
recovered judgment in ejectment made aftec an 'injunction 
issued by a state court, may be certified and reihoved in 
this manner.(f) 

Where the opinions of the judges are opposed, they' do 
not assign any reasons in favour of their respective opkii- 
ons, but merely state the point of disagreement, in order 
that either party may carry it to the Supreme Court for 
ultimate decision.(A:) 



I 



(/) Devereauz 9. M arr. IS Wheat. 212. 
' g) United States r. Lancaster. 6 Wheat. 434. 
i) United States v. Daniel. 6 Wheat. 642. 

^ Vu^-i^ ''; Voorhies. 7 Cranch, 279. There was no appearanoe 
for the defendant m this case. '^ 

ik) Uiuted States v. Smith and Ogden, 89, per Paterson, J. 
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CHAPTER IX. 



SUPRiaiE .COURT— APPELLATE POWER— HABEAS 

CORPUS, &C. 

a 

Other modes, in which .the Supreme court exercises its 
appellate poweif we haheaJ corpus^ ];M'ohibition, mandamMy 
&c. By the "Idth section of the act ofSeptember 24, 1789, 
all the Courts of the United States hsLve power to issue 
writs of seine facias, habeas corpus, and all other writs not 
speciaDy provid&d foe. by statute, which may be necessary 
for th^ .e^f^ercise of their respective jurisdictions, and agree- 
able to the principles and usages of law. And either of 
the Justices of the Supreme Court, as well as Judges of 
the district court, shall have power to grant writs of ha^ 
beats corpus for the purpose of an inquiry into the cause of 
<iommitment ; provided, that writs of habeas corpus shall in 
BO case extend to prisoners in gaol, unless where they are 
in cu9tO(iy under, or by cojor oi the authority of the United 
States, or are committed for trial before some court of 
the same, or are necessary to be brought into court to tes* 
tify. 

^ Whether th^ Supreme Court had power to issue a ha- 
'beas corpus to inquire into the cause of commitment of a 
jperson in custody under a commitment of the circuit court 
of the district of Columbia, was a question that arose in 
the case of Bollman and Swartwout, who werie conmiitted 
by that court on a charge of treason,(a) The principal 
objections made to it were, that the act of Congress con- 
fined that power to a single judge Of the Supreme or dis- 
trict court, and that it was the exercise of an original ju^ 
risdiction in a case in which it was granted by the consti- 
tution. B^t the court decided, bn a companion of the 
above sections with the 33d section of the act of Septem- 
ber 24, 1789, which authorizes the Supreme Court to ad- 
mit to bail in crimitial cases, that it had the power, and 

(«) 4 Cranchy 75. 
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that the jurisdiction exercised by habeas corpus in isnch 
case is not original, bat appeUate. It is the revision of 
a decision of spi inferior courtyby which a citizen has been 
committed to gaol. It does not touch the question of 
suilt, but of imprisonment, afld they awarded the writ — 
Pushing and Johnson J. dissented, on the latter ground. 

. Prior to this case thelSupreme Court had ** exercised a si^ 
milar jurisdiction, without objection, in Hamiftpn^s case,(4) 
where the commitment was by the district jiidge, and in 

' Burford's case/c) In a late case where the question was 
again made, whether this court had authority f o issue a 
habeas corpus where A person was in gaol nhdtt the war- 
rant or order of anf other coUrt pf the Uhited States, the* 
court declared that the point had ah*eady passed in rem 

judicqtam in this court': that i|i the c^S^ oipoUmtm r. Sweffi- 
wout^ it was expressly decided, upon ftdl argument, that 
this court possessed such an authority,' and the question 
had ever since been considered at rest.((/) 

. But the Supreme Court ^vill not grant a habeas, tarpus^ 
to bring up.a person who is in custody of the Marshal under 
a commitment of a circuit court of the United iStates for a 
contempt : nor, if granted, will it inquire whether the court 
erred in it^ judgment of the law applicable to the case, if 
there be no question but that such commitment was made 
by a court of competent jurisdiction, and in the exercise 
of an unquestionable, authority. The adjudication of the 
court below is a conviction, and is conclusive, and the com- 
mitment in consequence is an execution ; and the exercise • 
of the power of revising the case on a habeas corpus^ would 
be the . exercise of an appellate jurisdiction m criminal 
cases, which is an authority npt granted by the laws of 
the United States, except by a certificate that the opinions 
of the judges are opposed ; and the court will not do in- 
directly, wtat they cannot do direcdy. Where, therefore, 
the party was in gaol, in custody of the M arshd, under a 
commitment of the circuit court for the district of Coljam- 
bia, for an alleged contempt in refusing to aupwer a ques- 
tion put to him as a witness, on the*trial'of an indictment, 

• 

[ft) 3DalKl7/ 

c) S Gruich, 448, 

[d) Ex parte KeuDtr. 7 Wheat 41.42* 
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I 

the Supreme Court refused to grant a habeas corpus to bring 
up his body .(e) 

The Supreme Court has power to issue not only this 
writ ofkabeas corpus ad ^lUyiciendttm^ to inquire into the caus6 
of commiftnentj but also the habeas corpus ad prosequendum^ 
testificandum et deRk^randum.(f) But the acts of Congress 
do not extend to it the writ od" habeas corpus ad respondent 
dum, nbr ad satisfaeimdum^ as they are not processes neces* 
sary for the exercise of the jurisdiction of the* Supreme . 
Court ; nor the writ of habeas corpus ad faciendum et redpien- 
dum^ commonly denominated a habeas corpus- cum causa^ a 
different mode of bringing tip suits firom the courts below 
beiog'provided by the acts of/!7ongress.(^) 

On the return of the habeas corpus, if the court go into 

' an examination of the evidence upon wjiich the commit^ 
ment was grounded, if is unimportant whether the commit- 
ment be regular in point of form or not^ the court will pro* 
ceed to do what the court below ought to have d6ne.(A) 
So if a certificate from the secretary of state of the United 
iStatesof the* appointment of certain ma^strates, before 
whom affidavits were made, on which thp commitments 

; were founded, be informal, and may readily be corrected^ 
the court will proceed to consider the subject as if the 
certificate were corrected, retaining however any final de- 
cision, if against the ]prisoners, until tile correction shall be 
made.(i) * ' 

The question to be determine.d on a hcAeas carpus for 
the purpose of inquiring into the cause of commitment is, 
whether the accused shall be discharged, or held to trial : 
and if the latter, in what pl&ce the trial shall take place, 
and whether the accused ftiall be confined or admitted to 
bail. If upon this inquiry it manifestly appears, that no 
cthne has been committed, or that suspicion entertained 
of the prisoner, was whoUv groundless, in such cases only 
is it lawful totally to discnar^e him. Otherwise he must 
either be committed to prison or give ba]l.(^) The 

• 

(e) Ez part^Kaamey* 7 Wheat 38: See also Andenon v. Dunn 
6 Wheat 204. 

*) SCTanch»44d« • v 

r} lb. 

[h) Ex parte Bolhnan and Swurtwout. Sdraaohy 114. 
[%) lb. 190. 
[&) .See Commitiii^t. jDOfl. 
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majority of the court, therefore, bein^' of opioion that 
there was not sufficient evidence against the accused 
of the fact of their, levying war against the United 
States to justify their commitment on the duarge of trea- 
son, discharged them : being divided in opinioD ad to their 
having committed an offisnce of another ae8criptioa.(/) 

The hoditatioh in ' the first clause of the 14th sectioa 
above mentioned, that the writs shall be agreeable to the 
principle^ and usages of la)f¥, means those general princi- 
ples and those general usages which are to be found, not 
in the legislative acts of aay. particular state, but in that 
generally -recognised and long established law, which forma 
3ie substratum of the laws of every state.(m) 

On habeas corpus for a prisoner a certiorari may issue 
from the Supreme Court to the clerk of the circuit court^t 
to certify the record by vhich the cause of commitment 
may be examined, find its legality investigated(n) * 

The 1 3th section of the act of Septeml^ 24, 1789, also 
rests in .the Supreme Court power to issue writs of proAin 
Ution to the district eourts when proceeding* as courts of 
admiralty and maritime jurisdiction. And such prohibi- 
tion lies to the district court to stay proceedings before 
sentence, wfteu that court entertains a jurisdiction not 
granted by the law of nations, or constitution, or lawt^ of 
the United States.(o^ Aad such preceedii^ in prohibU 
tion, or other similar wril^ is appellate in its nature.(f>) 

By the ISth section of the act of September. 24, 1789, it 
is further provided, that the Supreme Court shall have 
power to issue writs of mandamus, in cases warranted I>y . 
the principles and usages of law, to any courts appointed^ 
or persons holding office unde% the authority of the link- 
ed States, y '' . J 

The issuing of a mandamus to courts, is tlie exercise of 
an appellate jtuisdiction, and therefore constitutionally 
vested by this act in the Supreme Court ; but a mandamus 
directed to A public officer belongs to original jurisdiction, 
and by* the constitution, the exerci^ of original jurisdic- 

• * 

1) Ex parte tollman and Swartwout. 3 Cratich, 75. 
m) United States «. Burr^ appendix, 2d part, 186, 6. Per Miunhall 
C. J. 

(n) Ex partf3 BurihV^. a Cranch, 448. 
[o) United States e. Peters. 3 DaQ. 121.' 
>) Ck)heii8 e. Virginia. 6 Wheat. M7. 
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tien by the Supreme Court is restricted to certain speci- 
fied cases, which do not comprehend a mandamus. The 
latter clause of the above section, therefore, authorising 
this writ to be issued by the Supreme Court, to persons 
holding ofecfe under the authority of the United States, is 
Bot Wajt^anted by the constitution, and is void, and the 
tourt will not enforce it The court, therefore, refused to 
fesue a teandamus to the secretary of state of the United 
States, conamanding' him to deliver to the relator a com- 
^ mission of justice oithe peace for the district of Columbia, 
' which bad been signed by the President ^of the United 
States^ and sealm with the great 8eal.(9) ' 

A mandamus will not be granted to a district judge, 
t^omman^Bng him. to issue a warrant in a case in which 
lie acts in a judicial capacity in the matter, and has deter- 
mked against issuitig it. The cdurt has no poWer to 
compel a judge to act a:ccording to the dictates of any 
judgment but his owB.(r) 

Where the court below stayed proceedings in a suit, 
upon a suggestion of the district attorney of the United 
, States, it seem», a* mandamus ntsij in the nature of a pro- 
cedendo, is the proper remedy/s) '" 

The Supreme Court wa& diyided ih opinion on the ques- 
tion, wtetheic the attorney general of the United States 
had a right^€ar ojicip^ to apply for a mandamus to the 
judges of the circuit court, cobimanding them to proceed 
to execute certain duties imposed upon them by an act of* 
Congresi^ relating to invalid pensioners, which they had 
dec&ed executing.(/) It is doubtful whether the Supreme 
•Court can interpose by mandamus to the Qircuit or dis- 

• trict court to regulate thMni in respect to the conduct of 

• their officers as for instance to restore aff attorney sus- 
pended by their auth6rity.(«) . ' • • 

The Supreme Court cannot^ femote a tause from the 
circuit court by certiorari^ on*the allegation that the* circuit 
court has no jurisdiction t)f the case, biit that the jurisdic- 
tion over it belongs to the Supreme Court ; the mode of 

^qi Marbury v. HLkdisop. 1 Crancby 176, 
[r) United States ih Li^wrenee. 3 DalL 4%. 
If) Livingston v. ]>orgeiibig/ 7 Cnjneh, 677. ' 
») Hftybarn'aCbae.* 2DalL409. 
[i)'t^ pprte Burr. 9 Wbeat .^9. 
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* 

remoral is diffisrent by the law.(t;) Nor, it seeAB, does u 
€ertiorari lie in such case, to chaiige the venue, and grant 
an impartial trial.(;v) 

A certiorori issues on an allegation of diminuti(Hi,(^) OTt 
where that will noj; answer, the court will diract; a special 
tertiordri to be frained^ suited to the case.(;r) 

In some one or other of these modest must a cause ba 
brought before the Supreme Court ; for it will not take 
cognisance of a cause not regularly brought before )jL Aa 
where a suit ¥»s depending in a circuit court, sknd the at* 
tornies stated a case, and- presented it to the Su^eme ' 
Court for* cooperation and aecision, th^court refiised to 
consider aftd decide it (a) JBut ii seems the Swreme 
Court have sustained an appeal from a decree of toe cir* 
cuit court entered by consent j^ro/mno, to bring the (as6 
before the Supreme Cpuri(&) ' « . 

M Fowler 9. Lindaey. S.Dall. 4U* 
(9^ Fowler v. Lindaey. 3 DdL 41 1. 
Un JBx^parte Buifeid. 3 Cranch, 448^ 
/«>Bartoo«.'Pettit. 7Cranch, 288; 

(a) Dewhmtt «» Coultbard. 3 J>all* 409. See alg) Lannm «.' Bar- 
ter. 3 Wheat 101. ^nd United States v. Tenhrock. 2 Wiieat 248* 
(fi) Fitxainmoimv. Ogden, 7 d/anch^ 2* - ' 
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CHAPTER X. 



' SUPREME COURT— ttUJT OP ERROR-PRACnCE. 

Thk practice of the Supreme Court on writs of error, 
will be coBuudered irader diSsreiii heads. 

. . 1. As to the yoymr to issue wote, fbcns, «id style of 
f»<>ce889 general rules of practice, Mgiiktk>iu^ as to attm^ 
Bpes aBd connsellafs, &e» See SupreBie Court-^rao* 
tiM in Oi!)gmal Svits^asAi, 19. 

• # 

2. Whence the writ of errwissaes. 

■•• • , . • . . 

It was dete&ained by ^e Supreme Court, in the year 
X791, thatt writ^ of error could regularly issue only from 

* the office of the clerk of the Supreme C;ourt.(a) The iih 
' eonvenience of such a rule oceasicMaed th6 provisami of 
tiie act qC Congress, of May Sth^ 1792, sect 9, that it 
«riioidd be the daty of the clerk 6f the Supreme Cotirt of 
the Unked States, forthwith, to tumsmit to the clerks of 
the eeveral emaiit coiffts, the form of a writ of error, to 
te approved ct^by any two of the judges of the S;i]^reme 

: Court, and it should be lawful for the clfirics of the said 

^ icirapt courts to issue writs of error agreeahfar to such 
forms, aa nearly as the case may admit, under the aeal pf 
the said circuit courts, i^etumaUe to the Saprenie Court, 
m tbe MiKe manner as the cl^rk of the Supreme Comt 
anay issue such writs^ parsuaaee of the act of aith Sepi- 
tember, 1789. A fqna of a writ of error was desifl&ed 1^ 

. the jadges of the Scmieme Court in purraance of utis.act, 
and transmitted to the .derks of the respective circuitB Iff 
the clwk of th6 JSupreme Court. An4 Writs of error (o 
state Govts are ccwprehended within' its provismis and 
are to be issued from the circuit courts in the same man- 



• • 



(^ Weil 9. BahiiB.^ S Ddll 40U 
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ner as writs of error to tke dr^uif courts of the Uaited 

State8.(6) 

9 

3. Ofthe teste of the writ 

• 

A writ of error ought to bear teste of the term next pre- 
ceding that to which it ia returnable^ and a term nHJist not 
intervene between the teste and retflrn.({?) Rut a writ of 
* error issued in September, ttmy bear teste of the preceding 
February term of the couitv and piay be returnable to the 
next f^ebruary term, notwkhstanding the' intervention of 
the August T9rm,(rfy«nd if the writ of error was in fact 
issued after the term preceding that to which it is returna^ 
bie, it is not a sufficieat objection that it is not tested' of 
the last day .of such preceding'term^norofthat tennat ajly 
for the teste is ameqdable by the record of the Qpurt ahew^ 
ing the duration of the Wm«(<^) 

• 4. Of the citation and security. 

The 22d sectiont)f the act of September 24th, 1 789j re* 
mires, that there shall^ be annexed to, and returned with 
yie 'Writ of erfor, among other things, a citation to the {ui-* 
Tense party, signed by a judge of the circuit court to which 
the writ issued, or justice ^the Supreme Court, the ad- 
verse party having at least thirty day's notice, and every 
justice or judge, signing a citation on any writ of error as 
afiHemid, shall take gppd and sufficient security, that tte 
plaintijQTin erroi^ shall prosecute tim writ to effect, and im-> 
swer all damages and costs if he ihil to make his plea^good. 
This security when given by a defendant agamilt whom 
Judgment below is recov^ed, must be in an amount suffi- 
cient to.secure the whole judgment in case the same shall 
hB affirmed, and not merely such damages and costs as 
the court shoulcl adjudge on the writ of error foritelay.(/*) 

By section 23, a writ of error, «3 aforesaid, shalfbe a 
sfg^sedeasj and stay execution, in cases ovij where the 

rn Bod «. yaa Ness. 8 Wheat. 5^. 
\q) Hamilton «• Moore. 8 Dall. 371. . 

a) Blackwell v/PatteA. 7 Cmic^ 27?, . 
>) Course e. Stead. 4 Dill. 25. 

Gatlett o. Biodie. 9 Wheat. 569. . 
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• 

writ of er^or is serred by a copy thereof being lodged ibr 
the adverse party in. the clerk^s office, where the record 
remains, witnin ten days, Sundays exclusive, after render- 
ing the judgment or passing tfie decree complained of : 
until the expiration of which term of ten days; executions 
shall not issue in any ca3e where a writ <^ error may be a 
Bupersedeas. . 

The act of December 12, 1794, sect 1, jreciting that 
doubts had arisen a^ to the extent of the seonrity to be 
required in certain cases, provides, in sect 2, that the s^» 
curity to be required and tedcen on the signing of a citation, 
on any writ of error which shall not be a sty^ersededs^ and 
stay execution, shall be only to such amotmt as, in the opi- 
kiion of the jastice or judge taking tiie sAve, shall be suffi- 
cient to answer all such coats as, upon an affirmance^ of 
the judgment, or decree, may be adjudged or decreed to 
the respondeat in error. • ^ • 

Although it does'not appe^ir before the Supreme Court 
on the record returned with the writ of error that the 
judge who granted the writ of error did, uponissumg the 
citation, take the security required b;^ be 22d section df 
the act of September 24th, 1*789, yetlbat does not avoid 
the writ of i^rror. This provision is merely directory, and 
the {Hrasumption is, that it has been complied with. The. 
statute does not require the security to be returned to the 
' Supreme. Court, and it might, with e^ual projfH-iety, be 
kK^^ in the court below. If any prejudice happen by 
*tbe omission, the Supreme Court esq grant sununary re- 
Uef, by imposing terms on the other party.(^) 

The original citation, sipied by the judge himself, must 
be feturtied yiith the recoNi ; a copy, Mrith an affidavit of 
' fervice on the defendant in error; is not suffiGient(A^ If 
there b^ no original citation returned, the writ of error 
will be quashed,(f) or diffliissed.(&) But if it be suggest- 
ed that the citation has been served, .but not returned by 
the clerk bdow, with the writ of error, a certiorari will be 
granted^(/) which it seems the clerk below may return, 

;) Martb «. Hunter'a.lessee. 1 Wheat 361. 

i) WUson V. Daniel. 8 Dall. 401. 
[f) Lloyd V, AlexaDder* 1 Orapcb, 366. 

ip) Bailiff iH Tippiog. i3 Cnuch, 406. 
[0 JQeU f. Milton. 3CraDcb,6)4. 






* • 

md&t his hand and the abai <tfthe court, by nrfneirf' tkt 
. nrie of co»t(m) 

A citatioa not served; is asuo citfttioii.(ii) If the feoM 
plaintiff bebw, intemarry after the judgment, the citation 
may be s^ved oii her hu8band.(o) < 

If the cilatioiii has ikA been served, thirty days befi»e 
the first day of the term, the court will not take up the 
cause until Hj^rtf days have expined from the time of such 
service, though the parties appear.(]p) Nor will the courti 
in such case, even after the €aq>iration of the tJurty days, 
take up the cause at that term without consent^^) 

By a rule of coiurt of January term, 1824, no eeriioran 

* for diminution oMie record shall be hereafter awarded in 
any cause, unlesi^a motion therefor shall be made in wri- 
ting and the facts on which the same is founded shall, if 
.not admitted by the other party, be verified by affidavit 

* And alt motions fox subh certiorari shall be made at the 
first tejrm of the entry of the cause, othe)" wise the . same . 

* 43hall not be granted, unless upon special cause shewn to 
the court, accounting satisfactorily . for the delay. 

6. Of the serrtce. 

• 

Under the 23d section of the act of Septemb^ 24th, 
1789, a writ of error is a supersedeas ^ and stays execution, 
in cases only where it is served, by a copy thereo ffor the' 
adverse party being lodged in the office bf the clerk of the 
court, v^ere the judgment was rendered, or decree passed,* 
within ten (kiys, Sundays exclusive, after the rendering of 
«the judgment or passing the decree confpfemed o£(r) 
Such lodging of a copy is a service of the writ, and if not 
made till after the return day of the writ, it is void: but 
if the service is made before the return day, it% goed, 
though the writ be not returned till after^ the court has 
closed its session ; provided the opposite party appear : 
ibr such appearance waves all objection to the irregulari- 

. * 

'm) Fennemore v. The UnMed States. 3 Dall. 360, note, 
fn^ Lloyd v. Alexander. 1 Cranch, 365. 
fo) Fairfax's executbrp, Falr&x. b Cranch, 21, 
p) Lloyd V. Alexander. . 1 CraadH 36& 
M Welsh e: Mandevilte. 5&aiioii,ML 
(r) Wood«.Lide. 4Cranch, l&K 
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• WATT OfliaH'' !>liiA,tlllCE. ai 

If flCtiwf 0tnra<i)MMbMdlr «.]ftti»<V^4y Ikoid Hilt 
a writu)f error is a^iiU%^ if not returned till lli^termiiext 
iuoectoding that to Tdhieh k wa& rMaraable ; bvt it does 
not 'aqpf>ear whickpailf iimd&li|te «Al}ectioii^ ^t caso^ 
CO « the writ, nor whetifel: there ^wwt any ajppoarance for 
tlie oppof^ite' party-(«) The Ifiifof wror ^may^ it seems, 
be tmeQ outr^iid mrved before the-^ ^gment below k 
signed. . '• . • 

Where the vahi^ does not* «|»{»tbar on the record, and 
time is given to the* {SaiDtifl^iR- errjor, detendant below, to 
prove it by affidavits) the wtit of eimrid not a «aperM- 

deas*(f>) •* • ■ • 

•*■ > '% ' • * 

.. 6. OftbeNtarn, asBignmfentoferror^iMid pitta. 

^ %.tbe !22d &eetion^«f the act of SeiiMinber S4tb, 1780^ 
to t]bie writ of er/or mustbe annexed mnA retnmad there- 
miA, at the day^nd plaee therein mentissied) an anthenti* 
oiited trdnswipt of the reeord, and assignik^* of errors, 
radprayeiNft|Nto1^i'sal, with a citation to^e advise party, 
signed a)l^iMgrian directed. We^li^v^^ afr.eady treated of 
tll^ retws bftbe <^tation,(i6). and of the wrii«(ji) By rule 
of court,/ y) thie clerk 'of the court to which «,ny Writ; of 
«tror is directed, may make return otthe same, by l«ans- 
mitlang a.true copywthe record, and of aU the proceed- 
*iiigs in the. Aisause,, imder his band awU the seal of the 
^ eonrt : aqfd|s<u$h ijbUm is vabd^) Jfjiu^the rtqtorn should, ' 

> the €|frkJl|piow,jBi^edJ^.€k>py teflte''A.£.,^c)ei^ is a de- ' 
'* fectiV4^s,Mnfteation oi the i8cord.(^o) Amd the elerk bek>w 
may .txner this tnle return Brc$riifirmi$ isaned after the re- 

ftfjf^sp^v* I'*^ 4€x«a^^ 181. 

,. Jtt) W^oed •• Lide.. 4 Cranc^y 181. la BjAir v. Miller, it seems thd 
%nt W8S not v^teDejtW the ie|^ succeeding that to which it was re- 
tomaUet in tlTdoi^v.p^e^ it was rettirned sfaofdy after the court bad 
closed te FMst^tSff.mi^9 ta which it was returoable, Tiz. on the 18th 
Mardu^ gljjraa^^ 3 Dak. 371/ 

Wilfiwlo^ 9. HaWd. 4 Datt. m^ . 

liitf^^^tioA. . 

'JmH^ fiervice. ' » » ' 

r) 1 CriDchy zviL 
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Hai$ao jJiii^'a h^ej^ t WhM|. ^61. 



3 nail. 401. 
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tfgn ortt6lbriM(«iK«rvo»ff«mpMka<of diwiwtim^^ 
But if tb«n be ajiother rec^d oa which the judgn^i 
brought 1^ by the wnt of ariQr is depeodantr a cttttermi 
HL dinmuttiw, will notfomgwr to bftogi-that up ; tho ^urt 
will therefore direct a special oarfiorari to be firameiU'c) 
By a ruieof cQUtt of F^NHftry term 1824, no cvrtioraritot 
diminution of t^e record shall be bereafier awarded, in 
any cause, unlees a motion therefoc shaU be made in wri- 
tin^, and the facta oft which the ^ame is founded shaU,.if 
«dmittjed by the 6tber party, be verified by affidavit And 
aU,iw»tions for:^<^ certiorari shall be made at the first 
tenn of the entry pf the cause;, otherwise the -same shall 
net be. granted, uoiess upon special cause shown to the 

• court, aceofUitiBg satisfactorily for the delay^tf) 

The transcEJiM, <ff the record ne^d not contain the 
iiames:^f the Jurors who tried tlie cause, if cotnple^.in 
other reaj^ectB.(e) 

By a rule of court of Fetouaty term, 1806,(/) aU cauee% 
the re,cocA» in which, shall be delivered to the clerk on pc 
before the sixth ^y-of a term, shall be-coosidered askjin. 
trial in the course.of tha' 
be delivered after the si: 
Krill be entitled to a coutij 
of. error shall be a n^perj 
anycircuit court of the U 
District f£ Colmpbia,) at ^ 

- cemmencepient of any ti 
duty of^e plaintiff ia en ^ 

with the clerk of the cou 
4erai. A^d if he shall faj 
Eball be permitted afterwi 
with the clci-k, and the c 
manner as if the record 
days; or he may, on prod 
stating the cansc, and th 
out, which operates ag a 
the said writ of error doc 
is to apply to all judgn^ 
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'!>) Fennimore e. Th» United 
,<;) BartoD ». Pettit. ff'CcMi 
Id) 9 Wheat. Prtf. 
(e) Owena ». Haunay, .,9 Cr 
(/) 3 Cxinch, 839. 
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bera inttisted cm as a preliminary to the argument or deci- 
sion of the cau8e.(^') 

7. Appeaarance. - ^ 

By a rule of court made at August term, 1 801 ^(1c) in 
«very cause where the defendant in error fails to appear, 
^he plaintiff may proceed ex parte,(/) subject however, it 
would seem, to the rules afterwards made.(m) By ano- 
ther rule made at February term, 1803,(n) where the writ 
of error issues within thirty days before the meeting of the 
court, the defendant i^ at liberty to enter his appearance, 
and proceed *to tried ; otherwise the cause must be conti* 
nued. Where there is no appearance for the plaintiff in 
errcHT^ the defendant in error may have the plaintiff in er* 
Tor called, and dismiss the writ of error, or may open 
the recofd, and pray for an affirmance ; and costs go of 
€Ourse.(o)- If there is no appearance on the docket for 
either party, nor counsel appearing, the Court will order 
the parties to be called, and if neither appear, will dismiss 
the writ of error.(p) The effect of appearance in waving 
objections to the service of the citation, and tHe irregula- 
rity of the return of the writ, has been ahready noticed in 
treating of the citation and service. 

'8^ Death cf party. , 

If either die pending the proceedings on the ¥nrit of er- 
ror in the Supreme Court, the writ of error is not thereby 
abated, whether jt be in a real or personal; action, and> by 
the practice of the court, whether there has been an as* 
fiignment of errors or not.(9) The representatives in the 
personalty or f e&lty may voluntarily beccmie parties, or ' 



(j) Green ». WatkhiB. € Wieat 263. 

ik) 1 Crancli, ztiH. See anie Service, &c. 
I) See Hazlehurst v. The U^itedJStates. 4 Dall. 6 Stewart e. Nir . 
gle. ^ Wheat: 626. . 

fli) See aide^ 83. 

1 Cranch, xviii. ^ . ^ ^ 

Montalet «. Murray.* 3 'Cranch, 248. See <m(e, $2, 83. 

Rodford r. Craig. 5 Cranch, 289. 

Green v. Watkins. 6 Wheat 260^. See Macker's heirs o. Tho* 

7 Wheat 630, • 
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that term no cause stahdingTor argument will be heard by 
the court; ixntil the parties shall hare famished the court 
with a printed brief or abstract of. the cause, coDj^nin^ 
the substance o£all the jn^terial pleadings, facts, andf do- 
cuments, on which thB^ parties rely, And the points of HLw 
^ and fact intended to be presented at the argument.(y) 

By a rule of court made at Febrtiary term, 1812^z) on- 
ly two counsel are permitted to argue for each party, 
plaintiff and defendant, in a cause : and the rule is inflexi- 
ble whatever may be the number of points or parties in a 
cause.(tf) . But it has been dispensed with in a cause of 
great public importance,* where the sovereign rights of the 
United States and ^ state were involved, and the govern- 
. ment of the ^United States, directed the attorney general to 
appear for one of the parties.(6) . - ' ^ 

Where the counsel employed had died, shortly before 
the term, and the cause was of magnitude, the court grant- 
ed a oontinuance.(€) 

It seems a cause may be reheard during the term at 
, which it is* decided, but not after.(rf) At all events, it is 
too late-to -grant a re-hearing in a cause, after it has been 
remitted to the court below, to carry into effect the de- 
cree of this court, according to its mandate.(e) Oh Sa- 
turday of each week during the sitting of the court, mo- 
tions, in cases not required by the rule of court to be put 
ap<Mi the docket, are entitled to preference if such mo- 
tions are maide before the court have entered* upon the 
hearing of a cause upon the docket(/) 

By a rule of court of February term, 1823, no cause is 
to be heard until a complete record shall be filed contain- 
ing in itself, vrithout references aliunde^ all the papers, ex- 
hibits, depositions, and other proceedings which are neces- 
sary to the hearing in this court. 

OCWheatv. 
Ixi Wheat. Dig. xHK 
\aS 7Cra&ck 1. » •, 

\hS M'Cultoi^ho. The State of Maiyiaiid. 4 Wheat. 322. 
^c) Hunter t>. Fairfax's lessee. 3 DalL 306« 
d^ Hudson e. Smith. 7 Granch/ . . 
[e) Bmwder v. UTArtfuiir. 7 Wheat. 58. 

Ride of eoim, Fabniaiy tena, 1 824. 9 Wheat. p»d. 
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Th ac* ^ September 24th, 1789» sect' 23, provides for 

damages ^^^ costs on affirinance.(m) The 24th sect 

^enacts that when 9. jtidgmeht or decree shsA be reversed 

in a circuH court, Buch court sball proceed to render smch 

radom^Dt, or pass esch decree as the district court should 

nave rendered or passed, and the Supreme Court, shall do 

J^e same on reversal therein; except when the reversal 

"is in favour of the plaintiff or petitioner in the original suit* 

and the damages to be assessed, or mattcf ^to be decreed 

are uncertain, in vrhich case they shall remand the cause 

for a final decision. 

If a judgment be reversed, which has been rendered cm 
a special verdict or case agreed, the court above will pi*o- 
ceed to give judgment.(n) But when a judgment is re- 
versed on a bill of exceptions to instructions given to the 
jury, there must be a new trial awarded by the court be- 
low,(o) and the .Supreme Court will direct it.(/>) So, if 
the judgment be reversed because the special verdict is 
defective.(9) And if the judgment below was for the de- 
fendant in a Special action o{ assumpsit^ and it is reversed 
on a bill of exceptions, this court will not assess the da- 
.mages, and render judgment therefor in favour of the plain- 
tiff, although the parties below, after verdict,. agreed by a 
writing sent up with the record, that in the alternative of 
reversal, the Suprenie Court • should assess the damages, 
. and entei judgment therefor.(r) # 

If a case has been removed from the circuit court, and 
this court decide on the merits, reverse the decree, and 

(lb) Sheeliy 9. Mandevffie. 6 Crancb> 267. Slacum v. Pomery. lb. 
J26. 
' (2) 7 Crancb, 496« 570. 9 CjMoh, 244. 1 Wheat. 261. 4 Wheat 
52. 

[m) See the oext head, fost, 

{%) Hudson t>. Ghiestier. 6 Orauefa, 285, note. 

\o) lb. Lanussev. Barker* '5 Wheat. 101. 

Ip) Otis V. Walt^. 6 Wheat. '592. 

(q) Oliesiyeake Insurance Company 9. Stark. 6 Cra^hy 268. li- 
*Dg«leA0. Mwef\m4 Insurance Company. 6 Cxanchf 274. 

^) LaMMa 9. Bmiker. 3 Wbeat. IOI« 
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Mftke a new deeree^ and issiio its mandate requiring only ^ 
the execution of it9 decree, the circuit court is bound to 
carry tiiat decree into exetution, and cannot entertain the 
question whether it has' jucitdiction, altbcwigh the junsdic- 
tion of the court do not appear in the proceeding8.(^). 

If the court below have isisued an' irregular writ of exe- 
Qution, tbis court will net qusish it, but w^ dbrect the*coiirt 
Jl^low to quashdt, and awai'd restitutitko. But, it seems, a 
writ of eiror will not rmwve an execution awcunled by a 
subsequent order of the court below ; such order should be 
broc^t up by writ of error.(*) 

The question beftHce an appellate court is, whether the 
judgment was correct, not what M(as the ground on whicli 
the judgment professed to proceed. If^ therefore, the judg^ 
ment below, dismjssiug a motion for a nuxndamm^ is cortect 
in itself, but the motion was dismissed on the n^erits, that 
court deciding that it had jurisdiction, and the Supreme 
Court is of opmion on a mrit of error brought by the {dain- 
tifi^ that the court below had not jurisdiction, it will afiirm 
the judgment with costs, and declare that as the reason.(i») 
• • Ijf the judgment below, on demurrer, be for the defend- 
ant, and the Supreme Court reverse the judgment, if the 
plaintblFm error obtain judgment in the court below, it will 
of course be with cpsts. So, in all cases of reversal, if this 
5S0urt direct the court below to enter judgment for the plain* 
tiffin error, the court below will, of course, entei'.the judg^ 
ment with the costs of that court (t;^ 

By sect 2l, of the act of 1789, tne Supreme Court shall 
not issue execution in cases tfatat are removed before them 
by writ of. error, but shall send a special mandate to the 
circuit court to award execu^on. This is now the case 
in appeals alsa , 

12* Damages and costs. . 

The 23d section of the act of September 24th, 1789, 
declares, that where upon the writ of error the Supreme 
Court shall affirm a judgment; they shall adjudge . to the 
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s) SkiUenn'e ezecutoM o. Hay's ezeeotiM» 6 CraBcbi 267. 
WaUen 9. WiUianfo. 7 Cranch, 278. 
' (ii) M'ChittM. Ollin^m* 6 Wheat 598. * ' ' 

(e) M*Knip»ii>:CtaLig»»AdiniDigtratow. 6 'Cmiwh, 187, ftkkUs*. 
Haaaaville. «€wM,$6. 
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raqpond^nt ia etror just damnges for hig deliry^ and single 
or double costs^ at their discreticm. Thes^ wwds, ^ at 
their discretion vjapply- as well 4q^ the damage iib to the 
costs, and the eoort is not bound in'Stli wms to adjudge 
damages for delay .(jr) Jt is provided by a rule of court 
adopted at February term, 1 &03^( y) that in all casea where 
a writ of eirof shall delay the proceedings cm the judg* 
aient of the circuit eourt, abd shall appear to have beei^ 
sued out mer^y for delay, damt^es shall be awarded at the 
rate of ten per cent, per amium, on the amount of the judg- 
ment. But in such cases, where there exists a real con- 
troversy, the damages shall be only at the rate of six pef 
cent, per annum. In both cases the interest is to be com* 
puted as part of the damages.^ On aiffirmin^ the judgment 
of the circuit court, this court calculates mterest on the 
abrogate of principal and interest, up to the time of a£^ 
firmance ;^z) but they will not calculate interest up to tbe 
time when their nandate is to operate, because the party 
may pay the money immediately.(a) 
' The 4th sect of the act of March 1, 1793, (since emired) 
proyided, that there should be allowed and taxed in tne Su- 
preme^ circuit, and district courts, in favour of the ffarties 
obtaining judgments therein, such compensation for their 
travel and attendance, and for attorney and counsellor's 
fees, (except in the district court in cases of admiralty 
and maritime jurisdiction,) as wete allowed in the Su- 
preme or Superior Courts of the respective states-(A) 

Costs go of course on affirming a judgment,(6) and on 
dismissing a writ of error where the plaintiff in error does 
not appear.(c) But though they were allowed in one case 
where the defendant in error was defendant below, and 
jthe writ of error was dismissed because Ijie parties did 
not appear on the record to be citizens of different 

• 

(x) JenDings e. Tbe Perseverance. 3 Dall. S36. See Appeal and 
Jmgment^ ame. ' " - 

(v) 1 Crancb« xviii. 

(z) By a general rule, made at Pebraary t^rm, 1807, where damages 
1H« giVen f>y the rule passed in February, '1803, the said damages shall • 
be calculated to the day of a$rmanee of the said judgment in the circuit 
court. 4 Crancb. 'Adjn$§m. 

(a) Brown v. Van Braam. 3 Dall. 344. 

fSee]»o««/ 
Montatot «^ Mursay. 3 Gtanoh, 247. 4.0miQli» 47. 
Mqntalet •..liilurray. 3 Gnnck, 247. 

• • ■ • .^ • .1 
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8tat6s,(ef) jr^^e general rule is, that tfiey are not allowed 
where a writ of error is dismissed for want of jurisdictioii 
in the Supwme Court,(e) • 

In cases df reversal, cqsts are not of course,(/) and 
though tAey^wete aHpwed whtre the judgment was rerers- 
ed for want of jtirisdiction^ the parties hot appearing on 
the record competent to sue and be sued, yet the court af- 
terwards dh^ected, tH at when a judgtoent is VeVersed for 
watt of jftrisdiction, it must be without c4|fe.( ^) If there 
be ajtidgment in a state court on a quesMp mvohring a 
right set up and clAinfed under a treaty, and that judg-^ 
ment is reversed in the highest court of the state, aira the 
Supreme Court reverse the latter, and affirm the former 
judgment, the costs of the whole proceedings follow the 
'judgment in the Supreme Conrt.(A)* By a rule of court 
male at February term, 1810, upon the reversal of a judg- 
meiit of the circuit court, the party^ in whose ftvour the 
Tei^lMal is, shad recover his costs in the circuit court.0 

The costs' of a case printed for the use of the court, 
wilt not be allowed in aifirming a decree by way of das 
mages for delay.(ifc) 

The United States, not being comprehended urthe ge- 
nerM words of a statute, do not pay costs under this act, 
and wfac^e the court below, in a case in which the United 
States were complainants m equity, made a decree dismis- 
sing tiiie bill in part, with costs, the Supreme Court, affirm* 
ed the decree except as to costs, and reversed so much 
as awarded the United States to pay costs, and directed, 
that no costs should he a.IlowQd* to eithei; party in this 
cotirt//) So, on dismissitig a writ o( prror, m which the 
United States were plaintiffs in error, because it issued 



(d) Wineh«rtMr «. Jaekscm* 3 Oqpich, 616. Bailee Montalet «• M«h 

nj* 4 Cranchy 47. 

• (i^) higlee 9. Coolidgeii 2 Wheat .368. Houston «• Moore. 3 Wbe^ 

433* 

') Montalet v. Mttrray. 4 0mKlbht,41. 
Jib. ^ •• 

\) Oeike 9. Harwooa. 3 Dall. 342. 
^OWkeat, l%.xiii. \ .. 

Jk} Jeiuaddgs «• The Peraereraace.. S DaD. 336. . This appetts 4o hate 
bom ac»eal||tod vxkder the 19th sect of the acfC of n99» abm uroeeled, 
<^ United Mat«i«v* Hqm. 3 Cwich^92. 
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• 

improvideiitly, it was dismissed' without costs, the chief 
ju^ce stating, that the United States never pay co8ts.(m) 

By a rale of eourt, made «t Febraary tersfi, 1808, all 
parties- in this couiti not -beinff residepts of the United 
Stat^, must give security for die costs aee^ning in this 
court, to be entered on the recordrn) 

A rule iM.de at the same term,(o^ provides, that upon 
the clerk of this court producing satisfactory evidence by 
affidavit, or t|||^ acknowledgment of the parties, or their 
soreties, of hi^ig served a copy of the bill of costs due by ' 
them respectivdy, in this court, on such parties or their 
sureties, an* attachment shall issue against such parties or 
(lureties respectively, to compel payment of the said 
costs. . Each party ^is bound to pay the clerk his fees for 
services performed for him : and it ' is immaterial which 
party recovers iudgment.( p) 

The rule of the Supreme Uourt, of February term, 1825, • 
orders, that after that term, no original record should be 
taken from the Supreme Court room, or from the office of 
tbe clerk of that court. 



• <m) UsHed States «. Barker. 2 Wheat. 305. See United States «. 
\ La Vengeance. 3 Dall. 301. 
(n) Wheat. Dig. zii. 
(o)Ib, 
\f) Caldvell o. Jackson. 7 Cranch, 276. 
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SDHliaiE COURT-CRIMINAL JURISDielaON. 

The act of September 24th, 1789, sect 13, giws the . 
Sopireme Courts exclusive]^, all suc^ jurisdiction of suits 
or {Nroceedings agminst. anibassadors, or oth^r ptfibcini-* ^ 
niaters, or their domefitics, or domestic servanta, as a . ^i 
court of law can have or exercise, consistently w;di the law 
of nations ; and oriflinal but not eiclusive jurisdictjon * ^ 
of all suits brought By ambassadors or other puUic b%- 
Bisters, or in which a consul or vice-consul wall be a- 
pam., 

Tne act for the punishment of certain crimes, against 
the United States, passed the 30th.<^ April, 1790, sect jMT 
and 26^ declares void any writ or pKKiesa, whneby tibe * • 
perscMi of any ambassador, or other public minister, their 
domestic^ or domestic servants, may be arrested or impri- ' 
agnedj ok his <^ their goods or chattels may be distrain- 
ed, sapid, or attached ; aadrmbjects the parties ccHicem- ' 
ed tQ jttoe and in|Hisonment 

• No {ffoceedinff against an ambassador appears, to have 
oecuirad in the Sujveme Court of the Uoited States isiQce 
die period of its organizati<»k And it may be remark- 
ed, that even if a summons be m Boch case sustainable^ a 
judgment would-be of htde avails as the above-mentioned 
act of 1790 seems to take away all process of execution, 
civil as well as craiiiial, ai^umst the penon or goods. 
It seems doubtfii wl^ther, the immimity allowed by all 
civiiz&d naticms to ffXJteignk ministers ia -founded oa ti^e 
princi{ile that though present in person he is^ by a pofiti- 
eal fiction^ suppjeed to \m eztraFtarritoral, or oa the pri»- 
Hple that he stioids m tte place <rf* the sofereigir faarepre-^ 
aents^a) • if the fofmer be die principle, thed it would 
^em that even a suipmons ctydd hot be s^ed ugm him« 

As toxoosuls, the questioa has not Arisen in the Sii*- 

(a) EzekaBg^ •• M'Fa4doii. 7 Crancht 198. 

^ - « 
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> • " 

prraie Court, whether, it bes original ^mdietion isf 
^ proceedings againat them for offenceie»t either in tboBe 
which ^e abov^e, or thoee which are wi^iin the grade as- 
signed to the'difltri^ coiprt bfibfi act of September 24th9 . 
1789, sect^ftand 11.(6) ' ^ 

> Though the 4;hii^d article of thib constitution would aa- 
thorize Congress to giii^ the Supreine Court appellate ju- 
risdiction, by writ of error from courts of the United Statee, . 
'in.erimkial cases embraced by the grant of judicial pow^^ 
. yet they hfcye not done so.(c) The only mode ^s we have * 
before we*, in whic}^ the appellate power can be 'toer- 
tised by tfae floprettte Couirt from a circuit court in a crimi* 
ftal case^ is by certificate, where the opinions "of the 
judges <^the circuit court are opposed, under the 6th sect 
, ^ the «et ef 2«h April, 1 802<rf)* 

(h) S»e ffauaed StaUse. Ravura. S Dall. 297. and anie^il.Xhmi 
moawealth v. i^oslofiU . 5 6ei^. and Rawle. 545. Respublica -v* Qtkk 
bett. 3 DaH. 467. 3 Veates, 352, S. C; 1 7' 

^ (c) See United Stales «. Moore. 3'Cranch, 169. United StaiAl % 
. TLa Vengeance. 3 DaU. 301 • 
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Tqe ^enit courts are the priiicipai lAferic^ looqrts ^b^ . 
tabfii^ied hy act of Congrm, iapmsQasce of tbe poWer, * 
fpffsa by the 3d i|irticle ^. Ihp ccaiitituboii, ^mew 1«: it) to ^ 
establish inferior coiijrt9. ., - W 

By the 4th secttdn of" the act of September 24tb^ 1789, / 
circuit co^itB were tojOOliBifit of «iiy /laDJuatices of tiieJS«!#* 
preme Court, and t&e 4i8trict jod^ ofmtik district, any 
tWQ^f whom at|ould coMtiteto a iporum ; .jmrnied^ that 
Ii0.^tri<^^i^ should ffm k.vote iuma caw^ of appeal 
€q^«|rrit of error irom his ow& decision, but might assiso 
tro reasons of such decision* But by, fbfi i st sect of tl# 
act of March 2d, 1793, the attendance of oq1;j^ on# of tb^ * ' 
justices of the Supreme Court at the several circuit courts • 
of the United Steves to be hereafter held, sbatt be suffid-r . . 
ent, any law requiring the attendance of tu}od tike &9iA 
justii^ notwithstanding : .f^rovided that it. shall be bwfel * 
lor thii^^penie CcKirt, . in ca^ea wbere special crrcum^- 
stane«^{dD, in their judgment, rMidcar ti)^ Maanf mfi^f^ 
^^Pt^l^tf^ ^^^ ^^ ^^ ^^^^ justices to attend *the eir- 
pwk^^ or coiurts, aiicl it sluiJl be the ditfy «if thejostices 
9Q a^flfflaed, to att^OMl aecoiSilisi^. And, prbvided dko, 
that wSfk QBly one judge bf the Supreme Court shall atr ' 

' tend ^ circuit M^urt, aiid the district jadg^ shaH be ab^ ; 
fiGsA^ o^jyhaQ hav# l^eep of muiisel, or beoonoerned in in- 

" tef^^p «iiy case then pendij^, raah circuit court wMf 
con8i8t,^iibesaidj^ .* 

* WhMndte diirihcict J08ge doea notjudicktjly sit ii| a cause 
in tibe ^weuit coui^^ is conisiiiered as absent, in ebntem- \ 

•' plation of law, witfaift the fivf^puig mtaen^ though, be be 
on the bench.(&) ' . • .. » 

By the act of 13th FelHUary, 1801, entitled, aft act' to 

.' (a) See United States v. LtDcaster. *B Wbeat 4S4* ; 

(i) Bingham 9. Cabot 3 DaD. 19. * 
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provide for tli€ more conv^eBt^orgaiiizatiaD of II10 covtt. 
of the IJnited States, a new s]Fstem:wM eataUudied, by vii^ 
tue of which suctaeftidreuit coiurt judgw wero agpoismd4 
to hold the eifcuit oourtB, asid die judgw of the oapienie 
Coiurt eK^eased mx,aAi&t jturisdictioa tfcan ijkat ?ested m .. 
the Supreme Court. Bot by the aet of March, 8tfa, IQOf^ * 
tibie act dT.lSth Februa!ry» 1801, was whoify repti^ed^ and , 
«th^ system abolished. And now, under th6 aot^of SiSMk 
April, 1802f and -other aets, the circuit courts are organi*^ 
cmasib&ows. - '- ^;y. 

From ^ majoqty of the ittitricts of the United Jm 
h are iBnrmedeeren eircoits, andth^reis holden, in ett^' of ' 

those districts) a odart called a cir'ctiit court 

•• • • ' 

1. FirsfCireuit 

The distridtft of New Hampshire, Massachusetts, Rhod^ 
Island, and Mame^ form the &st circuit,(c) in wfaiob.-|te 
circuit court consists of the justice of the Supreme CoiHf 
residing within 'the said circuit, aud the district judge of 
the district where such court is holden.(67) 

. 2. The second circuit is composed of the districts of 
Connecticut, southern district of rfew York, and Vermont, 
• to consist of the justices of the Supreme Court 
^6rein, and the distrifct judge of the district 
court is holden.(e) 

3. Ther third circait is composed of the distric^Mf^j 
^ Jersey, and the eastern district of Pennsylvj 
consist of the senior associate justice of the 

Court tesidmg in the fifth circuit, (Virffinia, and . 

Carolina,) (g) and the district judge of me district wliere 
tiie court is hokten.(A) , ■ vV. 

4..The*/buffA circuit is composed of the ^&Btaki$l^<sf 

U) Aet of ft9(h Apfilt l^Mt sect 4. March 30, 1 »0. • 

• (<Q Acilof Mardi %6, 1812. 
(e) Ad Df 29th Apri^ 1802. 

(/) Act of d9th April, 1802. April 20, and December J6, 1818. 
May 15, 1820. • . . 

r) Act of 29th Aptfl, 1B02. Sect 4. 
Act ofMaichS, 1803. 
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Miijltiii, j|Bd Detaware9k46 ttdBsist of the justice of tke. 
Ifiimiiiriiiii), residfcg witbin.ffae said circuit, and the. 
Adtnct jodgte of the diBtriMwhereBMi'«ourt iBfaokl«B.(t) 

5. fh m JU tIf y t cwil t< i ib tf an ] to HBi fcw atwn'afeict^ Vir- 
ilM^wMrict-wli^e tbe>4toHn ta holdea. 




:uit comffreheoils South Cwettba, tuAfi, 
'0saiA3t of the ■kpior associate justioe pf tb(^' 

. aachcotHt'iAitf'be&oldeB} . • 

7. Tbe MMiMii* circmt-ti campfmfd of-Ae 'disbAet uf . 

, KeBtfMlCyv ^ast-'antf We0t Tewamaee{h) 9nd OI90: t» 

. jComiM <^^.ax^ aai&og^ t o^ ^ retMin^-iHlie sevAth 

.«^KB^tftiGFoth«inBesMtte4$ a<id.th«;40|jMt jaige of 

jPfKlistrict where mall eowi^.H'holdea. - •■ 

In aereral districts of the. Unite^fllMeB, owing iDl^df 

remoteness from any joatioe of the'Supreme Court) thera 

are no circuit courtu keld. But in tiiese, the dis^t coutt' 

thrae is authMised-to act as a^^ circuit cofiil, except^ Stf 

POiD^ judgme4^ <m 

, DiMrict Cobrt 

ftbe.4irciiit'<;<HKt.- 

I, if Aa.t day.fa«^ 

^Mil, laoB, and- 

ttOBLp 

ierther provides, 
Q hereafter ma^Oy' 
i» or sssocaalAMiitvKt tfaec^ef justice and 
»fli|AeUo^ain«pe«hHiuwlve8the afonft 
i9^eT ifcall thi^^ H^-atiall enter ^icfi 

vgAch allotawft ehaU be nM* by. them, 



writs fimt faj OBB of the'circiut coarts of "SUBt and West nanease^ 
^vberedateril^s reside ID both jfistrictB, the proeMdingBth«reiipontob« * 
' '<«i if the umVere single. Tha Manbal of ekbv jn^uU district ii to 
do.uflention uif tb« jndgBMi^ vanraoderedinkkewnami 
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at theif sitoon* next siiMMduig. wch apgctotmiafc mad 
afeo, after tlie appointmidBt ei^m jiidge as Tifftrmnii4)i»nrf 
befot^r^y Mher €elte«ilent shaH' nai^ beoii pii^^v it «i^aU 
and may be lawful for the President of the United States, 
Wlgfk^m^ aiiathA8»iB f w i fi fcgrfi % tuch 

ali$tiiie#e, i^ ^Mier <^t9^ siMdl te^^bMing mi^ 
a!le)tirteift Aall benia^. >^ Aad ^en cirtil il ccupila 
ttiited by thk act Hlidhhave all liie power^^fMtAi nHy i ^^^d 
jorisdi^tion, within the several districts of their respective 
cuiti»^ #af bblf>re the tdth February, I^lfb9kxa0^to 
e*cirtdlt<teiirt«-<tftheU«iwi States, r • " #^ 

ajci/cuit couit may be adjoumecF from dajfoCcr^ay, b)r-<ma 
ofits, judges, or if none are prtSsent, by the raarsbal oiP-thtf 
«5trifet, until aquorniii'; be coriv^i^di By tihe act<of May 
l|lth, i794V * ^^frcmt^eottrt in toy (^trict^ When^it'^hra 
hi^en that lio juij^e^of^belSupimfieC^dfdfttttf^ imbm 
£3ur Hayis iiftet:ih# t1aB^\si appoiM^d^^by W, fck^^^mmsm 
mencement of the sesmansyon^y b^ adjciu^aied to the Mast 
stated terjn, by the jlidge^of the (Jistrict, or, in case of his 
flBsfienci^ ftt0o;'hy Hi^ mafn^likK^ the district. But by the 
^4th selrt. ofthe-^t ef !i!!9th A]5fas-1 804, Where only one of 
Ute jiid^ tliereby directed to hol*^he circuit courts shaJi 
Ifttend^ fiHidi ciicttit 004ft mPay b^ held 4^ ^ judge so at* 
Hn^g: • * #. ^* . . #lRf 

Bf the a6t of Marctr^d, 1*800, certttia d^1;mi JMiAp^ 
ed' i^Hlie JAsti^e of the Supreme Co^|rl| MeMeoS tbe dis- 
aWli^T")^ the district jtidge to h(M a. disbfest coiMft/fsTi ^ 
""1, eni^s, tklrl^casi^ l^the'dnmbflity^Mb^ 
*0f either of t)ie dfstricts-isf the UniM Statosy to 
trict cburt, and to perform the'd«AiMa>fMi o^fiee^ 
fll^etoty evldencf tli^i^eof heMg'^tflMFwM^ %^ th^joMtica af 
the Supreme Ct>uft aiioiWii to thut'^eiteuit^iii whiek met 
iK^ct court ought, by kW, tn hrhTridirn, hnri fin gpiiliiin 
tion of the distrferaittlnrnef , or nihi h iil nf imu ii dUl>liilltirt« 
writing, to the said justice of the Supreow €)Qiift|N4M|pi^ 
f ice of th^Mhf^reme CotiMvlmll, theraapM^iiMue hiMltar 
in the nature pf a c^r/tov-aW, directed to the cletj^ Qf QBch 
district coui;t^ requiring him forwil^ 4o ^0H^' pi|o the 
pext plifcuit toaft, Ij^f^^e Iwrfd^^^ !n iaid ^trie<|?iaf ac- 
'tions,^Biuts,<^au8es, pleas, or processes, civil, or l^!U£l^i 
of what natore ^ kind soever, that may be dbpending Vi 
such district cobrt, and undetevMned, with all the pro- 
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_ thMeoDi and all^iilMy m^ papers relatiig tkereto^ 
l^t^iicjbi uifd Qs4dr sliaU bctififtmedi^ely publishcdl in one <y 
bl DiCfd ii0|ggB-pf4M0r09 |^jwt%tl in s^ud district, |uid at least 
ata ttKurtfL dayd More taeM09ion of sudbi circuit court, asd 
hiif ihall iit»«d(9fPQd a^wttcjeKEii ri>|ft<irflfli> to all cQii6«a«d. 
)tb ^ ^ilygf^ i^.iuiid«|rci]M^ 

Kft . cognjp|ia|aj||f)gaftiB^ 9«tiim^ wtlS^^^aAEies, plea% qt pro* 

8 * ^*^«yfflW^ty^jSy j()dfliitHDaJi^af wti^l Iw^ or kindaoever, 

cn Ma j^^b^ ]ttE€ manner, agi jkhe ^strict, ^qurt of s^id di^ 

ej AQ%^ JiftA o^g^ have, or the «ircfui;i:^clprt^ ]|a4 tb/e 8aik| 

im^^r^gmaUy aQmmenee^ jjhtpceii^ aBd^batt. ploceedlj^ 

,1 ^ |MB«iaru«^ di^rmiaad tbi^ aAdth»4aid' 

i, * justice of .t^ Supreme Court, during, the contiauance^ 
f« . 1HM^](l dipi^ilkj^i shall, moroiBirer, toiimsestedwitfa, aad d^- 

2 ktw in (he judg^ of the o^icf court ift sMi.diiiferiQk^ And all 

I ' * t»onda aani IWMimdii^^ or reftuwatde to, spch 

I ; lijgiwat iwwift, aSatt Jit wnistiiKvi aad tal^0a to W to ^he.ci^ 
4IPNI court to be ho}4ei|jl|wrw|fef9 in.|var«uatice of iMsaoti 
UMi.j»hall have the aamd {jMrae jand eWdiftt, ia«uch aourt, aa 
they would hava hfi^- ^ ^ 4^^^ etfurt ^ wlwh ^hey 
were taken. Pr<mifiiHmlt^ iioth«% in t^iaa^l^iCoptaAad ^ 
ahall be so constrvao^ 9a |# fequaea^f tne Ji|dga dTth^^ ' 

EremeCoujtt witlMir^wha^ ckcii^4N^hdiititc4«iaylie, ta 
oldkABy sigAfial aaajftt'oriiiPMrt of adbiaaltyf at anjr f^Aar 

ii^giAil ia fr JQir ^j jd it i g tfi» wqat camt of tt|y 

<3bri^ 4if#M)h'4^ii«t shafl^dwiDg t)i#i«vi- 

l(|t«^-4MW^ii^^ coitMUy to 

ili a^flpidi a&i^kii|9 ^aafitMiiv ^ what nati«re w 

te^iW$ wlwlu^^ he hraa^^^ ^ such dis^ 

^t 4ifliKt«»^^i^^^ cireipit oourt 

9eaiJ&M»i4^liyt<i4^ saa^a district. And 

|h^j|jSit(i|f»|)ilt a<wi< pbaMi bavW^cigiiiinUce of the s^Mia; 

^ ^ ^ hesein beiiii?|j^<MMded in this aci, amd 

tgcjieaiaaddeteip^nathaaama* -^f^mded^ 
„ ,. lilN^^ V)>^ the 4i94Nlity af tha ^idrict judge 
cease, or he removed, a)| suits or actions then pend- 





iQg aai laiiii^tTmipai y O^ «»rcuit aoart, iaf^kby law 

the mimBt aiku:^ Ihiaa m <af>hima originai eagkaaaa^^ 

'i^iffl IMH DjUDMoided, and the derk of the sajd t^coit cotfirt 

. amH traannit the samb, pursuant to tlie ord^r of said 

aaurt, "with dl mattei:B ana things relating thereto, to the 
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<lisfrict c6brt n^xt tfaereaftef to'be boldeft in «aid ftstrifcCt 
ud the Slime procee^gs sKiaU be bad therein m Woidd 
have been, bad the same originated or been contfDned in 
the said district courf. ' Sect. 3; enfl.cl!is that in ease of tlie 
distnefjodge in any 4||tfftet bein^ nnaMb to. discfaai|^ his 
duties as 'aforeMid> «|ie district ctoiric of 8VK#i distMt dnft 
be authorised and etopowered, by'leflnre or ortgSt ilf[ ths 
circuit judge of the circuft m which such distrietiflMlu 
ded, to take, during such disability of the distridit/ ' 
iffl examitaiiioiiiif, andh depositions of witness^/^ 
make aft neeessary Yules and orders, j^epafal 
fimd- hearing ofallcauifes of adteraky «nd 

. li|riietioti.(f > 
nTf the tlistbilfly ofthe dietnct judge^ tenninatl^tii*|ir 
death; the circuit court nAut remand the t^rttted dlll|M 
tothedi§trii*dofct.(m) * . *• . ^ - ♦ -». Si^ 

^-By the Isteeilionorthe act 0f sd' Marcih; I^l> & al^ 
suitsand ACti0i\9 m any ^helrict court of the UniteilflHfBi 
Bk whieh ii sfa*H alppear that thd judge of such couJM# 
any ways concewm'mlifterest, or has been of counAbl* 
fer either «Mity, er is^ so refetedVto^ . or connected with 
either tiWiEify as |o redder it-iniMop^ for him, in his 
afrinion, 4^ sit on the* trial of soea si»t or actioa, it shall 
TC the doty of such j^dge, on application of eMier- narty 
ta tauaa the fint to be entered 0n«the1reMfdft^f|(thQ 
eoBii, aad alto an order that itn authc^elioated uifljF^lill- 

. c4 with d the proceedings in Mich aoit*^ acti6n> shall lai 
ferthwidi certified^to thtf n«kt. circuit court ol* tfie d 
aB4i^dllHe^«» eircmt ;eoitft in siMb disttk^ 
.next circuit .oo)]it m the elites and if^thme be ni> 
Qourt in such ^tev4o the most convenient d 
m mk adjacent state^^ wUeh *eifwiH aaut sfektH, ^epirfi hudi- 
reowd being fiMhfntkliMi dMrk i Um ^ ii, take etoiuaaiice 
thaiyn in &e mmmti « if a>eh:suit^iie(ic 

' <mgmafly commeneed «i 4liat court, and shail 

• hev <4|xid datonai^^ tiie aiia^ aeeordingfy, Wd 
4lictidn ofMrii cironit oaoK tf|)all extafi^ to all suc¥' 

(2) SeS %K iMtfie fTnitod Statel, 1 Gal. )57. A jfcwttf amicrtet 

. nlMllMr CBBgreit tan, coaMtotiafiif/inpoir^'te a Jte^ie oflb^ 

^ pvemeCUmr^^boauthoritj/ofrdbtylokcMih^ district eont SblfiiNjh^ 

«rt o. Laitd. 1 trimiicliM309. Note to Hayburn's case. *i DajU 4Mk'« 

Xiir) Kzpvte Untied Statei^. t GalK 9S7. . ^ • 
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0MQ '#luch the mme w«l» ItaminrML -"^ v' 

T1i(§ jo^«s V^'Bopraia' Camii/ fre aot afipodiiedi 
nnhut o#nt|yg«Mir ia<i#^woidi^ve no dupibt odi 
mufliofr «^ tM purpdto*^MttMMII<r, uid >c yl i »tui ce 
«iid«r^ for oBpif ytiuw* iv«N> hm bniffoai mi ^jrtiriitible 
argtfodir •«» tl# otj ^e ttq ptgth^ OTtlKfity.-t» aot, 
1irhaik4praiMnyet».lm, JMi'toiW fixe^the coa- 
jrti!(HMi|^f^P»iudicial SjMtt*. Tli^'^fHlX: deemed the 
^'SagMltrmmia/oaition ta lAy ofthe moiM^oiUb.-BKlurdi 
ii|pitfiHn4«rera« questioVjHfciwt^tada^t^beiAMnrt)- 
(ild thflb^)- ' • * • • " - ' -•'••*« 

*'^ 9 ft raiBuiey ihist l^ the 
'Sapimm fkitait^ Arhoo^fl 
#rtriAin%9i«taf vodtf t|i»«J8^of <^n>jpBM>! di ii fcaig e 
tli9 ond«d dWaei^#)i' «3i6cpt tfeiat lie cMaol fk anon m- 
|nit M* en«t.fiwai alSMrion ialM ^iMteiriMqi«rt.(ja) 
. Conyw t r^ ijnf » gciniittttiona^ m # mit| to-estehllBh,- 
tiottt time to tteoko^ .fBck iifiNior tvlMiwlfi am i|«^ may 
liiiBfc prcnar, mayalao titinrfhr a tmamt%em. on^.tojkud 
othfflr. They, 4inr^i9i«»«]Md- povw k> t fM ii fer -a>-6w |B0 
from a circuit ^^ouft of .<dw Unit^ distea, ei^riUk^Md «b> 
der the a^ of ISth.Fbluinry, laoi, to.on» irtiihriaipd 
imdac$b» act of imch' April, 10(^44^, . • 

lEmb^ 7th section of the iwit oTSeptwitar Mthw.lM9^ 
th#«ieit {br«a«b,^irttkfc.«(»Drt^#!/dw>*ei«rk «i.%»«Bu 
«ait court iitipdb distnet^ gif eathifrpti <<«fti 4 mdhe 
i i f tp iei t e jbomi^*' * •• - » 

«<lgiiiHgfe.atqnft.tipe,thi» 
tiea'al!tl»* ftqpotte CkMrrfr ^idbo d^oM 
tiravC <»art| not tt» sit <fhaB«t vi^a Hrongh* iap^roin sack 
-caroH&k«aait to th» SiqiiMMilDMtt,* tff writ of orrov er 
wspealt- y«|'thirfHMltoe;i|lit .aahaeq^lirify abaiid<»ad. 






^ wiMpur tMpalelMb) not to esetM 
11^ mJBide (be de<»iMft.%i tlwveart Jl>elow.(r) 



V A^giiierd tttied Benon -i^like eiftql eoArl 

- M Stout ». iirfi4 tCnncMOl.' . 




»»• • 
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m^tomif toiu^QOriMitf^o^iiyid^her plaeatbu that in 
which it 18 by die act ol" C6ii^e80,.directe4 U> be held.(#) 
* Foc.the-ppver of th^ dikcict^^dfe io a^ioum the ges- 
aifim of jtha . cirpiut ^c(Wt,to. 80100 ^(mx jplace« in casq 
cf * coatMEioDa nK^amfk 4P*' the Act' of Febiiuin 25th, 

In the Diitrict of Colombia, tiwre m also a circuit oourt, 
coiqp48ed pf a ciiiief ju8tM^ aod two aasociates* This 
€tnxi was ^^liflhed by piurtioular acts of Cquff^^ 
which regulate its iuris^ctioa, ^d that of th6 Supxeme 
Cottii fi^th* Unitad Statest*^ i^rits of error or appeals 
therefrom.^ .. . / 

#) Uaitod States ». Cki»a«i|i. 2 Maioo^ 97. 



(#) Uaitod States ». Cotmli. t Masoo^ 97. 

vO ,in^6 Supreme Court — Oiganiz^tion. * 
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•v. .-^jfir"- ■ «;v'caiamm iMwi.- ......»v 




1^ CnC^ OOVRT. ^ 

I 

^ United Sllite& or tty <^ie«r tlMreof; midfir Ite^ 
lily of any act orC(Micie4|» Aall s\m, altiioagh uie 'debt, 
duln, ^t,oXk&c.miMgf in 4iip9^flhaU iMt «B*e(nt4i^ <»e 
hmdred dollars. ." "' .' 

A cilM^ court, tkHigh AlSiyMsr^biin IB the Ma((>«^ 

of die oan(jtiht»i«n,i»Bot so -in tbe language trfthfttaait 
mon law r W are it» pwce^diogi o^riyedt la thciiji'niMVM 
mlest which the jywmtB of We ffltmJ Mii rj l»piiwi.|<> i^ 
et^fUta, or inS^iof eoorts hsldl^ ebarter. It n « 
It <niginal and dwabl* JmMdwtioD ; ai^logous i^ 
fi0^«f Kiig% 6«nK^ i^gM and enci|l^«e«»Mhe* 
«liiBlaidmflOt».«|id Mjunptionria^ti fr«M^ ^wip^ 
MMM C<iBi«<«> Stitt, fcowaver, it i9.«»«otfl^' " "- ' 

'hljiiiiliii aaA'Jtf eiiaiiwWBce not.of <<ae»' 

4iii|^^ a HanF spicia^ < 
ipMll p ujywti ibbxrf t^e^iM 

#M would miimm^y mi i^b(K^^ftmmv!6am fMkii 

«:«iHue is J W idw aiita jitfiidiiaioa, till the opItti^Qk^ 
Mm ^%itlMtt4.thi»4te'K'aB4 ofc<iaA>taaJBpg^ wfc <i »i |ib > 
It ji y^fffinn, i Mii t 'fiMqt ^nilkootbe recetdumail iBJIw 
£ac*WdeDied eairli^' iM>laia<&ff groMda-lfc right to 
«ltff■iR4liB<)jeHlrt,h«lfaij4||l|«Of«•i^c)• .-•<«>• .y 
'■' ^EtoCaia jwrirtictioa in <i M w aAftngm>d<rtha>8J«»»fthe 
UnitfidSlliles^e 6oafciTe4 fay ><st of Coifew iJMwirruit 
eont. caaiM< take eogtaiBlaMe of theniL(< 
$tm heM».thfr-alth[»gh thtt «jiiititatio& 
tiitfmiirtbait eaees in iaw acod pquity 
lwMi*«f4h« UailMl QtattSf^aad the Bafi 
SfifUB \na. a eoipcpi^uw^ec^aled-hf a lii 

J|MM^'«<V^»it tinn^fore 6niMc*i te^ sue ii%- _ ^ 

<Q«rty f ^'iitfctigfe tiie |M5t eaaMed thwn to uum^Mgiy 



ittUROll 




*..A 






185. 








fftyTdrter©. I^BiA-pf North AmeriU. 4 Dtf.^' '^ *^^ 
fcrTilntor b. .fM'Badlr of North AmefHci* 4 Bidi. 1 1. 



nMOfn 

V. Wood/7 Cri«feok<^» 8o^P>° «* Bow«cfiariu i^ Col 
. (e}Bcnl^thefffildiS!&S\ ^, 

yiNMiit act, pitted 4btb mM^ tnf(, fleet 7; ihe existmiB B«^* 
and beaoed, in ^a^MirtR d w fctlri Nte United States. «^ 4 



• « 



ORIGINAL CmL *URtSI>ICTION. . ' io5 

ii^M^«|Mtd altc^etlMr on^awa of the jbiited States, yet 
U>}\i9tMj (Jie juKftfic^oQ of flie c<M»ts ofwie United States 
m sibMateinf ' MtU- by tbe^'p^entee,- it was requisite ex- 
prbtMhrMtecogpteemsrilg^toflue', inthe laws respecting 
theat(f) ^,"k^a3 h^'tliai a citizen of. om state 
dooM not <At«ii>t an innincUc» ' in the circuit cQrurt for a . 
A^otAtkMr'Of r«iteiit ngM agiUii»f%«citi«!Wflf the same 
^ai9f b6 Mfettlf OqUgiieH tbeni aMhoti^ed such stut.( ?) 

^-"^ riioug* the'toans 6f thoHhlited- Stutes are all of a 
tkaittjjfcjbrisdictioa, andthc^^^^fceevKnga are crroneo^A 
ifjiM j lB iini tctiftlii'be ntWrttwm-Hyife tSefei, 'Ind tnay in 
yopb AafteB-^revereedi'^t they art odt-idMi^te nuHitie«; 
» M BI l ' liMtV ^» -totalJy disregartJed.(*) • " ' '■ - • 

'■■TfarOi^Ml jmrisdictioD y/t-tbvditcUt'eoi&et^ib dfii 

^.v ■-T^'.'.t^.j-'yjw..' ■....,- ■ . ^' 

> . As to ^ nob w TidBe of ilift naMMftin Aispate. 

' ft A«t»*^bitoimwhiebth« Vrftetf'stfftesy^otanyofficet 
J fc MWi ftiMi^piBintiffs or petHfonferf. ' > -" ^ ' 

, . V U* . • 1 ■ ■ ■ 

3. iU to'-Bvite b«tareekt eitizem of AAtent kUiileB. ' '•■• 
. 4. -IWlaw^ltB aHen ifl [fartf. ' ■ 

& As U> tibits t^^ungneeA' ' '*•'.-■ i.' . ;■ 
ft^<^i4loMhi«tfDftt.-.- '-- -t-^ «... 

8. Ab to-s^B ^nainrap the acts of •On tf ess resp^cit- 

,iJ^f#*^;. '•, ■ -^ •;••;• .; . -: 

on tb e Uaited dlaie«, jariafatka. i> all suits by tlw 

Butk Ml v><]> >t' would Bociiv, .in ^ mils agaiiMt it. 

(Mbf> )aok. 9 M/'Jwat.^ni. And fbe ifet conlarntig 

*M^ brftf««^remkr«i^«eHtituliDateCo*^kai.' 

' (/ l8t>ti«%.DMnx. ft^i«Mb.>M: 

J -^ CMMdr. S^QMoh, IM, Liriuston ». Vsa 

I^ ui^^ 60. VConni^ «. BN||rut. 10 WiWkL 



l^ ^ CIRCUIT CCHJRT. 

1. As to the sum or value of the matter in duipiite* 

By the 1 Uh aection^f. the.act oi September 24tht 1783, 
the matter iji dispute m^ist exc^eed, ezcjum? e of coftta, the 
sum or value of fiye huiKlred lipUars, to give the^ circuit 
court jorisdictioD. Aud bf the SiPth sec^ioA of the Bame 
act, where, ia a circuit court, a plaintiff in an action origl- 
nally brougl^t there^ or .b; petitioner m ^f yity, oti^ dian 
the United States, recovers less, th^aiiothe* sum^cn: value oi" 
five hundred doliars,' be shall not be allowed, but, at the 
discretion of tlie court, may bo adjudged to pay coi^s. « 

' In suits W lecover damages iQr a tort,- the. ..sum laid in 
the declaration is. It seems, the.4ide for ascerta]tu4g the 
sum in dispute; undef jthe^ 11th section, and if, in an ai^MiQ 
of trespass, the sum l^d in •the declaration exceeds five 
hundr^ doHa]:s, the courk has .iorlsdi^c^tkm, though roft^ 
rees should report in favour o/ the plaintiff less than &9e 
luindred doJlftrs,(i5^ . •, . ; 

In ejectment, it would Ve- sufficient to jix the juri^dic- 
tion» after a verdict tbr the p^intifi^ if the value were then < 
proved on affidavit, or by witnesses ; it is .not ]a^emvBf 
that the jury should nnd »the value, nor will the court 
arrest the jujdgmeiU, ^b^ause.the j^ry dld»nt>(; fi^d the 
talue.(;;) * ' ,. . 

' \ It is now held, that in ejectment the value 6f -l^jpeJI^nd ia 
C9ntrove]:;^y «hould appear by the declaration ^o be^^bovp 
^\e huniired dollars, otherwise the court will on motkm 
dismiss the suit.(A;^ 

In a writ of ri^t, where* the property demanded ex- 
ceeds five hun'dred d^Uar^ in valhe, if Apon trial', the de- 
jofifiiaipt recovers le^.he is. n^t aUowed his costs, but, at 
the* dkcretion xtf the jcourt, he may* be adjudged t9 pay 
•• costs^/) . ' ' . ^ 

2. As to suits pf a civil mime in which the. l]jKjJ4»^ 
States or any ofiicer thereof are plaintiffs or petitipners. ' 

ri)Hulscai»pi>/Teel. 2 J)alL 356* . 

. O') Den .p. WriglU, 1 P^rs, ja 

\k) Le^ee ofLaWioff p. t>olpb^ 4 W|fk C. C/}tep. €U, in wkM ' 
case the court diiiiinBed*fhe suii» not^ithsta/iding the unilbrip practiciAli 
tite district k^d b0ta to'dedfire .wtliMHt ai|y aftenii€i^ Bat they after- 
wards restored the Qaus«, and g»it leave to,amew}» ^And iu ^. qne/y* . 
if the want .of jurisdtciion a^i^i not' 1m always tokoi advantage of hj 

• (I) fiilei ». Orten. 8 .Cra«ch# 2201' r ** * * ' ' 



ORlblNAL CIVIL JURISDICTION. lOT 

The first of these iftfty,"^y the llth -section of the act- 
«f September114th, T789, be brought m the circuit court, 
.Mtere the ttiafter irf'dispute exceeds, "exclusive of costs, 
ll!le'i^ifcn;6r Tahlte of^fiTC hCiiktred (lollaM. 
■ Bat these, it si^ma, do ridt embrace suits for penalties 
i&lflS' fijrfeiiur«ff For if &n Jttt.of Cohgresft "♦itaipdee a ywi 
Imrt pcflWtr f6r**1 aCt dofie, (as ftft^eisJWW-SoOOliollars 
■ ' ' "mSseA bjc t« 2-2d se&im ofSfc act of March 
f6r'ettifirg.ftnt**ye^ fAr the flUve trade,) with- 
out, the 
hoii^' the 
) Thejft- 
ourt. 

ion of the 
irisdi<!tion, 
it common 
under the 
:)Ostmaster' 
tftv or'ba- 

itsi and «- • 

r, Vi suits 
a^Mardi,' 
tr^DsbriptB 
arffhiJide 
rch, Mwr, 
st persoDs 
itumtenr), 
ifflknation 
credit is to. 
ir Cfarcum- 
bf the a«^ 
ufilproTi- 
^ tlie act 
nd distress 
for hifl im- 

Couit. pott. 

Marcb Sd, 
kto th^bwik 



)^ CIRCint 0QUR7- •' ' 

« 

MkiOiWiimt, is an^orised to b6 ianed by tiie offices ai 
^ treasury departoiemt, ^ubjj^et by tiectioiHu 4« 5, aad 69 
to an inJQDction by the .district judge^ 1^ appeal to the , 
cmait court '(j9) By the coUectioa-act of the 2d March» 
1799, sect 65, peculiar privileges ere enacted in fiivoQroif 
the Uni^ jSlates,, aqd sureties of th^if x^iitorg ^ pai^Vg 
bonds fi>r datia(H ^ t^ae»iof insolvency, a»d it e^aMa tbafc 
in all cases in jrluch anils «or proaaet^oaa. aWl be^ ccnaa 
menced for the' recovery ofilutiaa^^ oar •pi^niary ppnalkM^ 
prescribed by ihe laws of tlie4Jnke<I States, tha perao» 
^ or persons vainBt vvfa|0]» die, pr ooesa 'may.^!^ ^aMed, shall 
' ana may b« kald tolispecjal bail -suhject to-.t^^Mtea aiid 
ra^ulations^^whioh prevail it} civil suits. in vrlli^ V^^^M^ 
ImuI is required. The proviuons-of this act as iSMb^m^i^ * 
of recovery ifarf^generally beeit incorporated by >*ftn^|p 
to i| in the subsequent act^T passed frofli time tatnM^ip^ • 
specting trade nafig^tiQH aiKl jnpofll^ . * . «^- 

The United States aro <x>nipetent to sue to* efApte^ 
contractfU]^ recover ^laatag^a fbicJit6jriolatioii,%|i 
wheie a different igpctde of smk h not poiiH;ed onl^^ 
itithW^act of Coiigyess l^rahtiog the^wtbork} 
«Miy 9m p^ their bwanateeis; whoever. it'affiMaM, 
from tl}^' £sioei,(^%n instrujn6MMts but froa^ alf tfa^ ; 
that tbey.aione are»interesied ia the'stiblect op 
suit. ^ Tney may, therefl}4re,^ sue on a bill of ^k. 
dorsed to yie treasurer of th« tJnited Static 
wbere an agreement i^ writing was^ade With a^^SpaOllH 
aary general of the U^iited StateiS, vyhqse najgi%l|i|. J|a.i* 
mentioaed in* the iastn^ment^ and it did ilpt iiliili'jpligili 1 
becQxtff^Qted lb. agent of the United ^Statasv^lilf^^^ 
private ac^cnmt, nor that tb^ . coni9i|^er§(^<m pafiyklipK 
the Uiiited Statecr, pr wa6,int4Bad*€Jd for ks.use, ^m^^P^ 
inter^ aj^ai^ia^dijSereQ^^iirMGt tbat ofthe oMmm^fh 
was in^ third person, and t^^eviden<;e sbcijir^^ ^at :^ 
contract » was m^d^ hg su^ ,thiid persoii, wh# ^ ^i^ktimed 
under it, it wajB^Jbeld, t^a%tj[ie UnjiedJStates cOidft^apt asaim* 
tain a suit unde^^tbe agreement. If i| ^en appeorejk that 
such contract wjus made for tlie 1i)toefit b^ ^^^Unitod 
States, and *&! oa of a tbi*4 per|wia^ a replevin coUl4 Ml be 

<lO^See th* acta Hm^lw »7te, Mmk », V2&U iMi*i t9f»., 
March 3. 184T; FcMm^Mi, 1^19, Stay IMfi, imi *^\^ • - 

<«)Dilgaa«.T|w1MkiiStataf;^ 3 Whtaa i«l. ' - -^ -' 




ORHHNAL CIYIL JUBIBDICnON. HtS 

nedJQr the whol» property, in the.nwaw «r Um 
United States.(r) " : - - -, ■ 

Bjtjthe act « ilOth April, 1818, ^^t 8, iiv- 917 suit «r 
actiwi whicti abaA tw hereaA«j:-iMliuited by Ibe .UMt»4 
l^ates, p^aidat any cacporate Siodyi .fi» the tecorerr of 
ffiobey, upoDiADy bill, aotQt.or Qther-apeHnty, it~#bfLtIb4l 
hivfM to sumnon ^b gamuheet the A» btd W of si^h eor- 
|M}ratJoD,KBditihaUb«tbBdatf fTADyp^voBsonn^D- . 
«d to appear in opeii'QMrt, tHifHClepCMe id writing, Id i1m 
•monqt which he^r EdM-wte^Jjbddated to tbe said corpora- 
ti<»,>ttfae time^^'^ervkM «f the^umhioife, and attfi* 
^me of XMi^iBg «uch depositi«v vai it slial he law^ to 
mixf w^jt^^ginent in far<iuf -Af th« (Jfti|&i|XtateB, in the 
same ^ SS kO^ oB iTit had beea due-aiid:oma^ t« the Unifr- 

'• ^ed^^piort' a*f garnielbaA .kntil after judfraBBt.abaU. 

* baM.hOj^^Qliiwpd «gbinA&» •«ip9i«Uon cwfendant, t* 
the Bta^icaivif Vier until- tas Mini i« M«^ tbe said aar- 
mUy'diKi.' ■%«ei^9, ' 
'gtakheti, staHl -4dpo«» 
j^.indetee'd to «MbC» 
le of-UteiBuvica'-oC'Jae 
United States to teMtf 
b 490lte, a r^^kt . Aatt 

», pursuaof to Bbdi ver- 
. .K),. if.414'^ fi«rM» sn»> 
itiBiooaW tnia aet; ala£ 
ooiir('t^' vtl*ch beha»- 
«ti^t)ie aftaatoMMbr 

pr ^iwi m m^ ^gaiiit tha 

ditare/ltie gbifptanM* ' 
>(.pajip^l AienoBn- 
far'jiArMceB laade for 

»or. OP g peraoo mat tor a -tfcibttoftli i Mfli J BtatgB, ' 

,.;. ... . •.. ,,.. 4^ -■'^ ■.^*7^ 

Yr) Umie^Slita «. f ooMq. k I Pat. IM. 
' W C^ M a y- Tbgina. 6 WHmL 4ijli «V. . UnHolP|R«tta «; B>K 



110 ' CIRCUIT COURT, 

whether he be a principal or hi^ surety, set offagaiiist the 
United States &t the trial,, a claim for a debt due bim by 
tiib' United States for services or advafices as an D^cer, 
wMch has not been pr^oudy submitted to the accounting 
cfficerBofthe treasury, 'unless prevented 'from so dofaig^ 
by one'^oTthe accidtm^ mentioned* in ihe act of Congress 
of the 3d Mareb, 17t7 *ect. 3 and 4-<>]f 
•'•The circuit cotftt has npt jurisdiction in cases between* 
astatft and its own citizefts, or'fcifizens oF other states r 
tile joliMaTy Jaw not having «eltteilded the jurisdiction to 
mich*ca«e«.(«) ^. * # • - * • 



*4 



3.^ Ap to sffits b^Wisen cifizjens'of different 



*...■• 




. The apt of September 24th, 17897- sec. 11,give?Wtt§^ 
circuit court juris^ction ill «nits of a 'civil naturei'irfa c^ 
tain value, between 4 tsitizen. of the state wBere thit |iiib id' 
brought, and^Bi dtiien of another state. * - ^ 

Tb vell'jurfedictton under this clause, if i^xkft^ 
that "Ohe ofthe parties sliould be a citizen of the.sni^ 
which th% suit is^t)rougiit^ for the'circuit coyrt ^as^jSjf^- 
risdi^tioiLi where neither* of tl^e parties is aciliirfgW 

' state in whiph the suit is-brqu^ht ' As if, in a 
circuit c^mt 'of Pennsylvania district, the plai 
teA to bc«i citizen of^ew Ycfrk, and the defend 
zenof New'Offeftns, th^ court has not juris! 
T4ie coBfetitijtion exteftds the judicial power oft! 
States to controversies between citizens of diffeW 
so that Oon^ess might haveVronferred On the cit^a 
juiMitXioit in this ' case i(w) ^ but' thejr probabl 
dered^tfaat wheifb neither party was a citizen oft 
in whiteh the circuit court was held, there was'no^ 

• why *h^ eciftrbveipiJy might not be left to the triBtes 
that «W*B.(ir) ; ^ •' . . , .• 

The word state, in this act, is not used, in thv sense in 
which it is em^<!tyed by writers oii general lawi tib mean a 




Gale V, BalMck. 4 WaA. CrtD, B^. «0(J. Doc«. Babcock. 
Ib« 344. * '• • . f • • • , 

r«) ShoteWQiTli. lP0t!.491.** 

[Id) White ». Fenner. MasoA, 62a ' ^ j «• 

[^Butaeiflb. Eenarkftof QfOST J. *t, •'' 
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OBJGINAL qiVIL JUAI8&ICT10N. 

diatinct p(?litical 80(^t)', but as used iathec , 

where it sigoi^es a member of the.tnactD. Fof this reuoa 
Bij:iti2;eD of tiie^i^ict of-CojMnU»ia,(^) or ofotieoftb«tei>- 
ritoiies of the XJiHted States,^) oajuiot eue a citizcn-oCm 
%tate in the circuit court ■ •....-. 

'This citizenship means a restdenee or damicilin a par- 
tUular BtaJ^ by one who is a citizeiv «f the:UBited States. 
|t may be changed b{ a removaI,.bona fidt}^ -with pteot to 
^baudoQ a residen^ and fix it permanenily -in aooUiv 
■ fitata But if thfyjettOTal^^ for a temporaiy^pw^tMe^ 
and wi^hau iA.toa^.oti of retunu|);g alter tka^-is^Acomplis^ 

tf,«it 
id in 
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izcsu 
'citi- 

< duel 

It iH 
theif 
•Pol 

n ff 

DgU 

,ttiat 
^th« 
alWr 

ittbe 

ttuu 

mage 



gnsB ttAgkt tnt tnia jurUifivlioft., ^ t- 



:(*) H« 



(i) Corpoi&tmi qT New OHe«ni.i). Winter. -1 Wkett 91. 
:o»'a LeiM^v.lQtiiltitaiits of 'Fairfield towiulijpt I 2>ttk44. 

~ " ~ "f**. ..&a AbI^ »>&•&» 614. 64S. 

8 Cranch, i — 



'TJ) Btrewtaifce • ^ .-- 

(c) Corponfilbc^fiffv Bdwv « Wipt^. 1 Wlmt 84. 
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112 ciRcurr oouBV. 

ad in the writ^ as he was severed, aad was so longer to be 
eoDtfdered a defeQdaiit.(</) * -. - ' 

But a citizen of a different state,. who 4s plainti£^ mwt 
be 6fnafide jt party interested in the land, for which an 
ejectment is brought ; for if he is iiot so,' but a conveyance 
has been mfide to him, by a citizw of the state in which 
the suit ii^ brought, whicb is entirely color^bl^t and cottu- 
w^e, it will aot give the court jurisdiction. As where on 
% biB of discovery filed on the equitj^ side of the circQit 
coult, agaioek the lessor of .Ih^ plainttfi^ k citizen of Mary* * 
limd, by die difisndant a: citizen of Pennsylv^ia, agaiBst 
whom .an ejeotment.wtti brought -in the aircuit court of 
Pennsylvania, tha lessqr of the plaintiff admitted tibial he 
bad receiired a conve^rance of the land from a citizen' of 

' Pennsylvania^ for which he had given no consideration, . 
and that his name 'had been used only by way of accom- 
nidation fo'the gMBtQr;4he ejectment Was etmck off the 
record, oa motion, without ^tting the. party to plead to 
the jurisdj^otiM^ or ye^h-ing him to resort to an itijunc- 
tion^e)^ This.decision-proe^eded on two grounds; finrt^ 
on the equity ik* the llth section^ the act of September 
24th, 17^9 a^toMsignees of a promissory note, or other 
chose in action ;(y) secondly, otf the attempt by fraud to 
create a JQrMfdicuen*( g) It doee not, therefore, embrace 
the case where trustees, citizens of Pennsylvania, make a 
voluntaiy oQfweyanpe to the ceHui que trusty a citizen cf 
New Yarkt of his share of a large body of lands, and<i|di 
grantee brings: ejectment, in' Oie circuit court of Penn- 
Sj^ania^ a^amst ^ citizen of Penn0ylvania.(A) 

*Ifthe Juri8di<;tiQn' has once, vested, in a smt betwe^i^ei- 
tizens 01 difiereot staites, a sitbsequen^ change of domicil 
by either pasty, p^ifuipae Hie, does not divest the jurisdio- 
tion. * Thus where a^er a bill filed, one of the complain- • 
an^ noMMd into^ttid becasie a citizen of the sa'nle state 
m whiefa the mit wms brooglM; and in which the defendante 

, re8ided,^iit was heM thai the edurt had juri0diction.(t) 

' * * 

(d) eiiut0tH ihilg. f Pettn, 431. PeeGalneitAi i. IkC'lLober^ 
d Wheat. 591. Thf rule io equity. 

(e) Majifieb'sLeoMe v. Levy. .4 Dall. 330. t'Dall. 981* 
") Bee pask - . : 

BowDe*f Ije»96 ». AvbacUvs 4 Dtll. i3&. 

[0 Moigan't Ham 0^ M^igtei. f WIntt 190. 
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So, if the jurisdictioQ has once vested, the defendant 
will not be allowed to withdraw his name from thc^ suit^ 
and thereby to deprive the court of jurisdiction though he 
is no longer interested. Thus where the defendant, an 
alien, after the institution of an ejectment against him, and 
while it was pending, sold the property to a third person, 
a citizen o^he same state as the plaintiff^ lessor, and then 
desired to^withdraw his name from the suit, by which the* 
' name of the vendee would necessarily be substituted, 
and the jurisdiction of the .court Vould be taken away, the 
court ordered the naiae of the original defendant to be 
retained^ the * vendee being reqmred to indemnify him 
against the co8ts.(A:) , 

£xecutors and amninistrators who are averred to be ci» 
tizens of different states, may sue and be sued in the cir* 
cuit court, though it is not alleged that the testators or 
intestates were citizens of different states. This section 
has never been construed to apply to executors and ad- 
ministrators«(/) 

A hody corporate, as such, cannot be a citiz^en of a 
state; and,, therefore, if merely described as incorporated 
by the law of a different state; and established there, it is 
not sufficient to sustain a suit against them.(m) Where, 
however, the members of a corporation .suing, are all ci- 
tizens of a different stat^, and are so aveired to be, the 
controversy is, substantially, between tcitizens of one state, 
ewkg by a corptorate name? and those of another state, 
and the court has jurisdiction«(M) It is necessarv that all 
the members composing the corporation shoula be citi- 
zetas of different states, as well as the parties competent to 
mie or be sued.(o) 

A trustee, who is personally competent, as an aheh, or 
citizen pf a different state, may sue in the circuit court, 
for the benefit of a d^Hn me trusti who is a citizen of the 
same state with the defenaant.(p) Such trustee is a real 
person, capable of being a citizen, or alien, having the 

• • • 

fir) Thomas's Lessee v. Newton. 1 Pet. 444. 
7) Childless V. EtDorf. 8 Wheat 668. 9. ' 

[91) Hope Insurance Compatfy e. Boardman.- 5 Cntneh, 57. • - 

(ft) Bank of the United States v. Deveaux. 5 Q^ancb, 61. 
(o)U..S. Bank «.• Planter's Bapk. 9 Wheat. 410. Kirkpatrick e. 
White. , 4 Wash. C* C. Rep. 595« 
' (p) Chappedelaine 9. Dechepaux. 4 Cranch, 506. • 



114 " CIRCUIT COUJIT. 

whole legal estate in himtself, and competent to sue id log 
own right.(y) He cannot, therefore, where he is a citizen 
of the same state as the defendant, sne in the circuit 
court, on the ground that the cestui que trust is a citizen of 
a different state, or an alien.([r) But a suit may be main- 
tained there, if the real plaintiffs be competent to sue, 
though the nominal plaintiffs be tlo\.(s\ # 

This section does not apply to bail taken for appear- 
ance.(/) • . 

The rule has prevailed,- that the record must state the 
parties to be citizens of different states.(tf) It is not snt 
ficient to describe a party as of a particular 6tate,(t7) or 
that be resides in a different state,(j;) or, in case of a cor- 
poration sued, that they are incorporated by the laws of a 
Btate,(y) or legally incorporated by the laws of a state, 
and established at a place fhere.(z) So, if a blaflik be lefl . 
in the declaration, for the state of which the plaintiff is a 
citizen, it is fatal^(a) and the Supreme Court, on error 
brought, "will reverse the proceedings ; and that, it seems, 
even where the plaintiff 'himself assigns for error this fle- . 
feet in his own declaration.(6) 

When the proceeding in the circuit court is by petition, 
(agreeably to the local laws of the state on a particular 
subject,) and the petitioners are stated to be citizens of 
another state, and no adverse party is sf ated, but they are 
averred to be unknown, though believed to be citizens of 
the state in which the suit is brought, this is insufficient : 
the parties should be named, and their citizenship, or alien- 
age stated on the record. But if the respondents appear 
' and admit themselves to be citizens of the latter state, and 
aver an adverse interest, no other adverse interest appear*^ 
ing in the case, the objection- is cured»(c) 

(g) Bank of Uie United States v. De?eaux. 5 Crancb, 91. 

(r) lb. 

{s) Bfowne v. .Strode. 5 Crancb, 303. See post, as to aliens. 

/) BosbyshcU v, Oppenheimer. 4 Wash. C. G. Rep. 486. 

tf) See its propriety doubted, Abercrombie v. Dupuis. 1 Crancb, 343. 

v) Bingham r. Cabot. 3 Dall. 382. Wood ©. Wagnon. 2 Cr&ncby 1. 

x) Abercrombie o» Dupuis. 1 Cl-anch, 343. 

y) Sullivan v. The Fulton Steam Boat Company. 6 V^beat. 450. 

x) Hope Insuranc^e Company o. Boardknan. 5 Cranch, 57* 

a) Turner ©. Enri^le. 4 DalJ. 7. 

{h) Capron t. Van Norden. 2 Cranch; 125. See Aliens, jwiT. 
(c) Ex parte Biddie. 2 Maaob, 47«. « • . . 
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• 4. As to suits where an alien is party. 

• 

The 11th s^on.of the act of September 24th, 1789, 
giFes the circuit court cognisance of all suits of a civil 
aature, where an ahen is party. But these general words 
must be restricted by the constitution^ which gives juris- 
diction inicontroyersies between a state, or citizens of a 
state, and foreign states, citizens or subjects: and the 
statute cannot extend the jurisdiction beyond the limits of 
the 42oastitution.(</ ) If, therefore; the plaintiff be an alien, 
and it be so averred, the defendant must be averred to be 
a citjizw of a state.(e) For the same re^ason, where both 
parties are aliens, the circuit court has jxo jurisdictioa,(y^ 
If the real plaintiff be ea ahen, and the nominal plain- ' 
tiffs be mere^ ofl|cial obligeas under a statute, as wherjd 

^ the sui^ was/or a debt due t>y a testator to a British sub- 
ject, aad was on a bond giveb by the executor £>£ sach tes- 
tator, for the faithful execution of the will, to^the nommal 
. plaintiffs, who^ wW justices of the peace of a count]|;, 
though the nominal plaintiffs, and the defendants be citi- 
■*. • "zens of the same state, the cjrcuit court has jurisdic- 
tion-(^) 

' A residuary legatee, and an administrator de bonis non^ 

.who are aliens, may brin^ suit in equity in the circuit court 

as' trustees, against a citizen of the stale,. although the 

'. testator and the defendant were both citizens of such 
«Aate.(i&) 

The alienage, from which the jurisdiction of the court 
arises, must he stated on the record.(«) For if a blank be 
left,{^) or there be an omission of it,(/ ) it is fatal* So, if 
one party be averred to be an alien, the other must be 

. averred to be a citizen of a state.(m) " 

(d) Mossroan v. Higgiiuon. 4 Dall. 1 L Hodgson o. Bowerbank. 5 
Cranch, 303, , , ' 

(e) Mossman f>. Higgiaaon. 4 DalL 11. Hodgson v. Bowerbank. ft 
Cranch, 313. • 

(/) Montalet v. Munrav. 4 Cranch, 46. Mossman v.^Higginson. 4 
Dall. IJ. . * . 

j) Brown v. Strode. 6 Crancfa, 803. 
JA) Chappedelaine u. Dechenaux, 4 Cranch, 306. 
%) See ante. 114, suits between citizens of different states. 
k) Turner o. Enrille. 4 Dall. 7. 
il) Coarse «. Stead. 4 DalL 22. Williamson v. ICincaid. 4 Dall. 20. 
(m), Mossman v. Higginson. 4 Dall. 12. Hodgson v. Boifcrbank. 
5 Crancb, 30S« 
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But an alien enemy cannot sustain a suit in the courti 
of the United States, if it be taken advantage.of by a pro- 
per plea in abatement.(;i) , It seems,* however, that if an 
alien plaintiff become an enemy after obtaining judgment 
in the circuit court, it is no objection, on a writ of error, to 
the affirmance c^ that judgment in the Supreme Court(o) 

5. As to suits by assignees. ^ « 

The act of September 24th, 1789, sect 11, imposes the 
restriction, that no circuit or district court shall have cog- 
nisance of any suit, to recover the contents of any promis- 
sory, note, or other chose in action, in favour of an as- 
signee, unless a suit might have been prosecuted in such 
court to recover the said contents, if no assignment had 
been made, except in cases of foreign bills of exchange. 
The obvious policy of this restriction is, to prevent the 
making of assignments for the purpose of giving jurisdic- 
tion to the court: foreign bills of ^xolMinge are excqited, 
lest it might impede their circulation.(f») 

A note payable to W. P., or bearer, is not within this 
clause: and the bearer may su^ in the circuit court, if a 
citizen of a different state, without shewing W. P. to be a 
fictitious person, or competent to have prosecuted a 
suit.(5f) 

The act is not confined to assignable paper, though that 
was the principal object of the provision. £quitable^ as 
well as legal assignments, are included. The assignee of 
an open account is precluded, as much as the assignee of 
a note.(f) Assignees by operation of law, as where the 
estate oi an insolvent is vested in them by law, are em- 
braced by the provision, as much as assignees in deed.(t) 
Therefore, the plaintiffs, though aliens, being appointed 
syndics of certain insolvents, ymo were citizens of the dis- 



fii) Mumfbrd V. Mumford. 1 Gallison, 366. See Stoughton v. Taylor. 
Nat. Int. December. 

[o) Owens, o. Hanney. 9 Cranch, 180. 

See h remarked on by Stoby J. BuUard o. Bell. Mason, S61. 
And see Bean v. Smith, 2 Mason, 268. 

r^) lb. Bank of Kentucky o. Wistar. 2 Pet. 8. C. Rep. 318. 

r) Sete 9. Pitot. 6 Cranch. 332. 

#)Ib. 
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trict of Orleans, and being vested by law with their pro- 
perty, were held incompetent to sue a citizen of Orleans, 
for debts dne the insolvents, in the district court of that 
territory, (acting as a circuit court,) the insolvents them- 
selves not naving been competent to sue the defendant in 
that court, for these debts.(/) But, it seems, an administra- 
tor de Inmh non^ or a residuary legatee, is not considered* as 
such assimiee, and, therefore, if personally capable of sue- 
ing, as if he is an alien, he is not prohibited by this clause, 
though his testator were a citizen of the same state with 
the defendant.(«) The indorsee of a promissory note, who 
is a citizen of one state, may sue the indorser, who is a 
citizen of another state, in the circuit court, whether .the 
indorser could sue the maker in that court or not(x) 

But this :section ontv appUeato suits in which the chose 
in action constitutes the sole cause of action, and the as- 
signment constitutes the whole ground of the plaintiff's 
right : it does not a]M>Jy where a mere negotiable instru- 
ment or cause of acti#n is mixed up in a bm in equity with 
other ingredients of the case;(y) 

* And if the plaintiff clain^ as assignee, it must appear by 
the record, that the person, under whom he claims by as- 
signment, might have prqsecuted his suit in the circuit 
court ; otherwise the court has no jurisdiction.(2r) 

If a suit has been instituted in a statd court, and judg- 
ment recovered against a citizen of that state by a citizen 
of a different state, the circuit court then has jurisdiction 
of a suit on the judgment itself, though the original cause 
of action was a chose in action- claimed by the plaintiff as 
assignee of a citizen of the same state. The chose in ac- 
tion has passed in remjudicatam^ and the circuit court will 
only look to the immemate groundwork of the present suit, 
and not to any remote or collateral considerations in 
which it origuiated.(a) 



? 



'<) Sere v. Petiot. 6 Cranch, 332. 
[«) Cbappedelaioe v, Dechenaux. 4 Crai)ch, 306. , 
(x) YouDg 9. Bryan. 6 Wheat. 146'. 
iy) Bean e. Smith. 2 Mason, 270u 
(x) Tomer e. The Bank of North America. 4 Dall. 8. Montalet «. 
Murray^ 4 Cranch, 46. 
(a) Bean v. Smith. 2 Mason, 267. Dexter «• Smith, ib. 308. 
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As to what facts constitute citizenship of a state, see 
the case of Knox v. Greenleaf.(A) • 

A bill of exchange drawn in one state on a person liv- 
ing in another, is a foreign bill of exchange within this 
clause; and, therefore, a suit against the drawer may be 
sustained in the circuit and district . courts, by a holder 
deriving title from a payee who was a. citizen of die same 
state as the drawer.(c^ 

By the 80th sect, ot the Collection law, debentures are 
made assignable, and on refusal of payment by the collec- 
tor, in consequence of the non-payment of the duties, the 
possessor or assignee may maintain in the proper circuit 
or district court, a suil against the original grantee of the 
debenture, or any indorser thereof: and judgment is to be 
rendered at the return term, unless in certain cases. 

The United States may sue in the district court, ad in- 
dorsees of a promissory note, against the maker, though 
the maker and payee were citizens of the same 8tate.(^) 

This section does not apply to #>ne suing as assignee 
of the marshal, on a bail-bond, given to the mar6hal.(e) 

6. As to local actions. 

The jurisdiction of the circuit court is farther restricted 
by the nature of the action, through which a remedy is 
sought. Trespass clare clausum f regit does not lie in the 
circuit court, for a trespass committed by the defendant, 
on lands of the plaintiff, lying within the United States, 
but without the distritt in which the court is situate, 
though the defendant be a citizen of the state in which 
the suit is brought, and the plaintiff a citizen of a different 
state. Such an action is local, and must be brought in 
the court of the district whfere the land lies. It was, there- 
fore, held, that the plaintiff, a citizen of Louisiana, could 
not sue the defendant, a citizen of Virginia, in the Circuit 
Court of Virginia, for a trespass on lands alleged to have 
been committed at New Orleans. (/) 

(V\ 4 Dall. 360^ 4 Mason, 508. 

f c) Barkner v. Finley. 2 Pet. S. C. Rep. 586. 

f d) United States v. Greene. 4 Mason, 427. 

?€) Bobyshall «. Oppenheimer. 4 Wash. C. C. Rep. 485. 

(/)LiT]ogatoD«. Jefierson« 4 Hall's Law Journ, 78. 
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t. As to the privilege of ROt being arrested or sued, out 
of the district where the defendant resides, or is found. 

The act of September 24th, 1789, sect. 11, further pro* 
yides, that no person shall be arrested in one district, for 
trial in another, in any civil action before a circuit or dis- 
trict court And no civil suit shall be brought, before ei« 
ther of the said courts, against an inhabitant*of the United 
States, by any original process, in any other district than 
that whereof he is an inhabitant, or in which he shall be 
found, at the time of serving the writ. 

By virtue of this act,- a citizen of one state may be sued 
in a different state, if the process be served upon him in 
the latter. But in such case, the plaintiff must be a citi- 
zen of the latter state, or an alien.(|^) 

This clause is not a'restriction of the jurisdiction of the 
court, but a grant of a personal privilege, that of not be- 
ing served with process out of the district in which a de- 
fendant resides, or is found j and this is the case as well 
with regard to arrests, as to other process at law or equi- 
ty. Being such personal privilege, it may be waved. — 
Thus, if a defendant who is served in the state where he 

♦resides, with equity process from the circuit court of ano- 
ther state, appear to such process, and answer without ob- 
jcctiilg to it, he thereby waves his privilege, and the court, 
has. jurisdiction.(A) But if the defendant appear, and put 
in a plea, claiming the benefit of the privilege, it is not a 
waver.(«) , An appearance to the subpoena by a soUcitor 
of the court, unaccompanied by any objection, wojuld 
amount to such waver, notwithstanding at. a subsequent 
term, a plea is put in claiming the privilege.(A?) And in a 
question on the vahdity of such plea, the court will not 
notice the docket entries, purporting to shew an ap- 
pearance by a solicitor without objection at a preceding 

. term. Whether the defendant gave authority to the soli- 
citor to Appear, is a matter of fact which he may deny, and 
can be decided only on pleadings which put it in issue.(/) 

(g) Shute 9. Davis. 1 Pet. 431. 
A) LogaB 9. Patrick. 6 Cranch^ S88. 






i) Harrison o. RowaD. 1 Pet. 449. 4 Wasb. C. C. Rep. 84. 
(k) lb. 
(1) lb. Gracie o. Palmer. 8 Wheat., 699. 
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^ • The district or circuit eourt of one district, hasw) ao* 
thority to issue its process into any other district, to com-* 
pel the appearance of a person not residing or found with- 
in the jurisdiction of the court from which the process is- 
sued : and this is the rule in admiralty as well as other 
causes. The Circuit Court of Pennsylvania, therefore, 
discharged the defendant on habeas corpus, from the cus* 
tody of the marshal, who had arrested him on process of 
attachment issued from the Circuit Court of Rhode Isl- 
and.(m) And though a district or circuit court has juris- 
diction against a thing, and as to that its sentence is con- 
clusive, and may be carried into effect in another district, 
yet if such decree be against the person, it cannot be the 
foundation of a suit in another district, against such per- 
son, if he was not a party to the first proceeding. 

In consequence of this clause, a foreign attachment will 
not lie in the circuit court, against a person as defendant, 
who is an inhabitant of another state: and if brought, the 
court will quash it, with costs.(n) But it seems, if the de- 
fendant appear by entering special bail, it is a waver of all 
objections to non service oi process, and the court has 
iurisdiction.(o) A foreign attachment, however, may be 
issued in a circuit court against an alien as defendant,(/7^ 
where the state laws recognize that mode of proceeding. 
If a citizen of one slate sue in the circuit court of that state 
a corporation established by another, the objection that 
the latter is not an inhabitant is waved by appearance.(^) 

* 8. Jurisdiction respecting patents. 

The 10th section of the act of February 21st, 1793, pro- 
vides a mode of proceeding before the judge of the dis- 
trict court, by rule to shew cause, in order to procure the 
repeal of a patent obtained surreptitiously, or upon false 
BUggestion.(r) The 5th section provided for the damages 
-to be recovered in an action on the case, but it was re- 
pealed by the 4th section of the act of April 17th, 180Q> 



s 

1 



m) Ex parte Graham. 4 Wash. G. Rep. 21 K 
n^ Hollinggworth e. Adams. 2 Dall. 396. 
0} Pollard v. Dwight. 4 Cranch, 421. 
p) Fisher d. Consequa. Serg. on Attach. 44. 
a) Flanders v. JEinz. Insurance Company. 3 Mason, 158. 
(r) See District Court. 
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and 0tipptied by tbe third section of that act, by which it is 
povided, that where any patent shall be, or shall have 
been granted, pursuant to this act, or the above mention- 
ed act, and any person, without the consent of the paten- 
tee, his or her executors, administrators, or assigns, first 
obtained in writing, shall make, devise, use,, or sell the 
thing, whereof the exclusive right is secured to the said ' 
patentee by such patent, such person so offending shall 
forfeit and pay to the said patentee, his executors, admi- 
nistrators or assigns, a sum equal to three times the actu- 

. al damage sustained by such patentee, his executors, ad- 
ministrators, or assigns, from or by reason of such of- 
fence, which sum shaU and may be recovered by action 
on the case, founded on this and the above mentioned 
act, in the circuit court of the United States having juris- 
diction thereof 

The 6th section of the act of February 21st, 1793, con- 

^ tains also a provision, which is still in force, that the de- 
fendant in such action shall be permitted to plead the ge- 
neral issue, and give this act, and any special matter, of 
which notice in writing may have been given, to the plaintiff 
or his attorney thirty days before the trial, in evidence tend- 
ing to prove, that the specification filed by the plaintiff does 
not contain the whole truth relative to his discovery, or that 
it contains more than is necessary to produce the describ- 
ed effect, which concealment or addition shall fully ap- 
pear to have been made for the purpose of deceiving the 
public, or that the thing thus secured by patent was not 
originally discovered T)y the patentee, but had been in use, 
,or had been described in some public work, anterior to 
tbe supposed discovery of the patentee, or that he had 
surreptitiously^obtained a patent for the discovery of ano- 

^ ther person : m either of which cases, judgment shall be 
rendered for the defendant, with costs, and the patent 
shall be declared void. 

It was held by the Supreme Court of New York, in the 
year 1810, that the state courts had no jurisdiction in. ac- 
tions brought for theinfi*ingement of patent rights, grant- 
ed by the United States ; inasmuch as the above act of 
17th April, 1800, declares, that such suits shall be brought 
in the circuit court of the United States, and the act of 
the 21st February, 1793, enacts that in certain cases, 

16 
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^ whore judgment shall be rendered for the defendaiit, the 
court shall have power to declare the patent void.(5) It 
is even doubted, whether a person claiming by virtue of 

' such patent, can set it up in a state court as a defence to 

• a suit brought by one to whom the state had granted an 

• ^exclusive right, as the acts of Congress have vested the 

• courts of the United States with exclusive cognisance of 
all infringements of patent rights, and the party should go 
into one of them to test the validity of his patent, and pro- 

• cure redress.(/) 

A late act of Congress passed on the 15th February, 
1819, further provides that the circuit courts shall have 
original cognisance, as well in equity as at law, of all ac- 
tions, suits, controversies, and cases, arising under any 
law of the United States, granting or confirming to au- 
thors, or inventors, the exclusive right to their respective 
writings, inventions, and discoveries, and, upon any biU in 
equity filed by any party aggrieved, in any such cases, shall 
have authority to grant injunctions, according to the 
course and principles of courts of equity, to prevent the 
violation of the rights of any authors or inventors, secured 
to them by any of the laws of the United States, on such 
terms and conditions as the said courts may deem fit and 
reasonable. Provided^ however^ that from all judgments 
and decrees of any circuit courts, rendered in the premi- 
. ses, a writ of error, or appeal as the case may require^ 
' shall Ue to the Supreme Court of the United States, in the 
same manner, and under the same circumstances, asisnow 

• provided by law in other judgments* and decrees of such 
circuit courts.(t4) 

{a) Parsons ». Barnard. 7 Johns. 144. 

{t) Livingston u. Van Inghen. 9 Johns. 507^ 

(«) See Writs of Error and Appeals. 
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, ment, had it been rendered by the court in which the suit 
commenced. 

. As all suits against an alien afe not embraced by the 
constitution, but only suits between an alien and a state, 
or a citizen thereof, it seems, this act must be restrained 
accordingly.(a) 

Though the act of Congress speaks of a suit commeno- 
=ed " against an alien," yet an ejectment commenced in a 
state court, technically against the casual ejector, but 
substantially against the tenant in possession, is, if the 
landlord be an alien and he be admitted to defend, within 
the act, though the tenant be a citizen of the state ; and 
if such landlord be let in to defend after judgment against 
the casual ejector, he is then in season to petition the 
<:ourt that his cause may be removed/^) 

If it be made to appear to the satisfaction of the state 
court, that the sum in dispute exceeds five hundred dol- 
lars, exclusive of costs, and thereupon the case is remov- 
ed to the circuit court, and the plaintiff declares for 1000 
dollars, he cannot, by afterwards releasing part of his de- 
mand, and thereby reducing it below 500 dollars, oust 
the circuit court of its jurisdiction.(c) 

But it has been held that in an action for a libel, the 
court will not, on the defendant's petition, allow a remo- 
val to the circuit court of the United States, notwithstand- 
ing he is an alien, and makes affidavit that the matter in 
dispute exceeds the value of five hundred dollars, exclu- 
sive of costs, because the act of Congress is intended for 
matters of property, where the value of the thing in con- 
. troversy can be satisfactorily ascertained, and is not appli- 
cable to torts or vindictive suits.(rf) 

But, it seems, the defendant's petition to the state court 
Tor removal, must be actually filed at the term when his 
appearance is entered.(e) If he suffer the term at which 



^a)Mossmafi o. Hi^inson. 4 Dall. 11. Hodgson o. Bowerbank. 5 
dranch, 303. See ante. 115. 

(6) Jackson ©, Stiles. 4 Johns. Rep. 493. 

(c) Wright ©. Wells. 1 Pet. 220. See the case. 

yd) Rush ©. Cobbett. Carey v, Cobbett. Sup. Co. Pennsylvania, 2 
Yeates, 275, 277. It does not appear that any declaration had been filed 
in these cases. 

^e) Gibson e. Johnson. 1 Pet. 44. 
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CHAPTER XV. 



CIRCUIT COURT— MANDAMUS. 

Notwithstanding, by the 11th section of the act of 
September 24th, 1789, the circuit courts have original 
cognisance of all suits of a civil nature, at commonlaw 
or in equity, where the matter in dispute exceeds the sum 
or value of five hundred dollars, exclusive of costs ; and 
by the 14th section of the same act, they have power to 

. issue all writs necessary for the exercise of their jurisdic- 
tion, and agreeable to the principles and usages of law, 
yet they have not power to issue a mandamus to a minis- 
terial officer or agent of the United States, commanding 
him to do an act, which the party alleges ought to be 
done for his benefit, under the laws of the United States. 
For though, by the constitution, the juditial power of 
the United States extends to all cases arising under th^ 
laws of the United States, yet the authority over all such 
cases by mandamus is not given to the circuit court by 
the acts of Congress. The power to issue a mandamus is 
confined, exclusively, to cases in which it may be neces- 

• sary for the exercise of a jurisdiction already existing; as, 
for instance, if the court below refuse to proceed to judg- 
ment, there a mandamus in nature of a procedendo may 

' ' issue. It was, therefore, held, that a mandamus could not 

. be issued by the circuit court of the United States, to the 
register of a land office in Ohio, commanding him to issue 
a final certificate of purchase to the plaintiff, for certain 
lands in that state, to which the plaintiff laid claim under 
the laws of the United States.(a) Nor will the circum- 
stance, that the parties are citizens of different states, and 

(a) M'Intire v. Wood. 7 Crancb, 504. M'CIung v. SilHman. 6 
. Wheat. 598. It appears that in one case, the writ was issued by thecir- 
eiiit court of South Carolina, to the collector of Charieston, commanding 
him to grant a clearance to a vessel. £x parte Gilchrist «. The Collect- 
or of Charleston. 1 Hall's Law Joum. 249. But it seerosi it issued by 
consent. M*Intire v. Wood. 7 Cranch, 506. 
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tlm«fore of a descriprtion of perBons competent to sue and 
be sued in the circuit court, make any difference. The 

{roper remedy for the party is, an action against the officer 
)r damages, or to recover the specific property, accord- 
ing to circumstances, in courts of competent jurisdic- 
tion.(4) 

(b) M'CIung V. Silliman. 6 Wheat. 598. 
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CHAPTER XVf. 



CIRCUIT court-<:;riminal jurisdiction. 

By the ad of September 24th, 1789, sect 11, the cir- 
cuit court shall have exclusive cognisance of all crimes 
and offences cqgnisable under the authority of the United 
States, except where this act otherwise provides, or the 
laws of the United States shall otherwise direct, and con- 
current jurisdiction with the district courts of the crimes 
and offences cognisable therein. 

Under this act, the circuit court has jurisdiction in an 
indictment against a consul firom a foreign power where 
the punishment is beyond the grade assigned to the dis- 
trict court.(a) 

The jurisdiction of the circuit court in criminal cases 
is final, unless on points in which the opinions of the judges 
are opposed.(6) The jurisdiction of the circuit courts in* 
criminal cases is confined to offences committed within 
the district for which those courts respectively sit where - 
they are committed on Iand.(c) 

(a) United States v. Ravara. 2 Dall. Sd7. See ante, 27, and Com- 
mon Law Jurisdiction^ post. 

(b) United States o. More. 3 Grancb, 171. See mtfe, 99. 

{c) United States «. WilUam Wood, circuit court U. S. at Philad^ 
phia, June, 18>8. 

M 
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i3o; eaectf cotBt. 

* T&ough tte ffifltfict cdurt, by th^ 6ct of S^ptSttibet Mthf 

1789, has cognisance of all penalties and forfeitures ia^ 
corred under the laws of the United States^ yet Where the 
law declares an act to be an ofietice, and treats it as a 
criminal act, it must be prosecuted criminally in the cir-» 
cuit court, either by indictment^ or, if given by the act, by 
information.(e/) And the distinction ought to be pre* 
served, because penalties and forfeitures may be remitted 
by the secretary of.the treasury : but crimes and offences 
can be remitted only by the President, under lus pardoa- 
ing power vested by the constitution.(6) 

But military offences are not included in the act of Sep- 
tember 24th, 1789, conferring jurisdiction on the circuit 
and district courts. They never are cognisable in com- 
mon law courts. Courts martial are the proper tribunak 
for their decision : and, therefore, the acts of Congress 
punish offences of this kind by courts martial, as well whea 
committed by the mihtia of the United States, as by this 
army and navy.(/) And if an act of Congress vest the 
jurisdiction over military offences in a court martial; 
when necessary, without specifying by what ^thority it is 
to be held, the jurisdiction is not exclusive of a state court 
martial, organised under a state law.(g) 

As the criminal jurisdiction vested by this act in the 
circuit and district courts, is expressly exclusive, and em- 
braces all crimes and offences cognisable under the au- 
thority of the United States, the state courts cannot enter- 
tain jurisdiction in any such cases, unless it be expressly 
. vested in them by an act of Congress, which, so far, ex- 
pressly or imphedly repeals the act of September 24tli, 
1789. Hencfe it is, that the act of 24th February, 1807, 
concerning forgery of the notes of the bank of the United 
States, contains a proviso, saving to the courts of the se- 
,veral states jurisdiction under state laws, over offences 
made cognisable by that act. A similar proviso is to be 
found in the act of the 2l5t April, 1806, concerning coun- 
terfeiters of the current coin of the United States.(A) 

(d) United States v. Mann. 1 Gall. 3. 1 77. United States r. Tyler, 
lb. and 7 Cranch, 285. See District Court. 

(e) United States u. Mann. I Gall. 177. 
^f) Houston V* Moore. 5 Wheat. 29. 

fe) lb. 
(A) lb. 26k 
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CHAPTER XVU: 

cmcurr cxhjrt^appellate iurisoktion. 

4 

The appellate jurisdiction of the circuit court, may be 
conHidcred) 

1. As to writs of error.to judgments of the district court, 
. in civil cases at common law. 

2. Appeals from the district (iourt, in cases of admiral- 
ty and maritime jurisdiction. , 

3. Certiorari, procedendo^ S^c. 

1. Of writs of error from the circuit to the district court 

The 11th section of the act of September 24th, I7«9, 
provides<, that the circuit courts shall also have appellate 
Jurisdiction from the district courts, under the regulatjkonB 
and restrictions hereinafter provided. 

By the 22d section, final decrees and judgments in civil 
pactions in a district court, where the matt^ in dispute 
exceeds the sum or value of fifty dollars, exclusive of costs, 
may be re-examined, and reversed or affirmed in a circuit 
court bolden in the same district, upon a writ of errori 
whereto shall be annexed and returned therewith at the 
iday and place therein mentioned, an authenticated trans- 
cript of the record and assignment of errors, and jH^ayer 
for reversal, with a citation to the adverse party, signed by 
the judge of such district court, or a justice of the Su- 
preme Court;, the adverse^ P^^ty ^ving at least twenty 
davB notice. * . • 

but there shall be no reversal on such vvrit of error, for 
error in ruling any plea in abatement, other than a plea 
to the jurisdiction of the court, or ftnr any error in tact 
And writs of error shall n'bt be brought but within . five 
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writ of error fie from the Supreme to the ' cireuit courts 
to remove a judgment rendered upon a writ of errd];ifriMii 
the district .court.(c) The issue of wd tiel record is an is* 
sue (//oc/, although triable by the courT; and therefore 
the judgment of the district court on such Issue that the 
party iailed to produce the record, «cannot, under the 22d 
section, be reversed by the circuit court on a writ of «r» 
ror.(rf) - • . 

A writ of error « does not lie from a circuit to a district 
court in an admiralty or maritime cause.(e) 

The 24th sectioh of the iK:t* of September. 24th, 1789^ 
enacts, that wher^ a judgment or decree shall.be reversed 
in a circuit court, such court sliall proceed to render such 
judgment or pass such decree, as the district court should 
have rendered or passed. And the Supreme Court 3haH 
do the same on reversals therein, except where the rev^* 
sal is in favor of the.plaintifT or petitioner in the original 
suit, and the damages to be assessed, or matter to be de» 
cf eed are uncertain, in which case they shall remand the 
cause for a final decision. 

This exception is confined to reversals in the Supreme 
Court, and does not apply to reversals in the circuit court 
■ The circuit court, on a reversal in favor of the plaintifl^ is 
not obliged to remand the cause in all cases. And if the 
defendant below plead three pleas, on two of which issues 
in law are joined, and on the third an issue in fact, and the 
court below give judgment for the defendant on the issues 
in law, and the issue in fact be not tried, and the circuit 
court on error reverse the judgment, it may award a ve- 
nire facias de novo^ and try the issue at the bar of the cir- 
cuit court.(/) 

If {I case is reversed upon 9. special verdict, or case 
agreed, the circuit court will proceed to give judgment 
But where a verdict in favor of the plaintiff is reversed, on 
a bill of exceptions to instructions given to the jury, a new 
trial may be awarded by the circuit court(^) And it 

(e) United Sttles e. fen Brock, 2 Wheat. 242, and cases citedt aai^ 
40. , . 

'd) United States v. Cook. 2 Mason, 22. 

eS United States «. Wonson. 1 Gall. 5. 

If) United States v. Sawyer. 1 Gall. 86. 

(jg) lb. Hifdson 9. Guestiery note. 6 Cranch, 28& 
• > 
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would seem, if the special verdict, or case, should be de^ 
fective, a venire facias de novo may be awarded.(A) 

Error lies to the district court on a judgment given 
there in a seireftuias^ to repeal letters patent, under the act 
of 21st February, 1793, sect 10.(t) 

2. Appeals from the district court 

Appeals to the circuit court t^e place generally in ci* 
vil causes of admiralty or maritime jurisdiction. * " 

The act of September 24th, 1789, sect. 21, provided, 
that from final decrees in a district court in cases of ad«- 
miralty and maritime jurisdiction, where the matter in dis- 
pute exceeded the sum or value of three hundred dollars, 
exclusive of costs, an appeal should be allowed to the next 
ijircuit court to be held in such district And the 20th 
section declared that where a libellant upon his own ap^ 
peal recovered less than the sum of three hundred dollars^ 
he shouM not be allowed, but at the discretion of the 
court, might be adjudged to pay costs. But by the act of 
March 3d, 1803, sect. 2, it is enacted, that from all final 
judgments or decrees in any of the district courts of the 
United States, an appeal, where the matter in dispute, ex- 
elusive of costs, shall exceed the sum or value of fifly dol- 
lars, shall be allowed to the * circuit court, next to be hold- 
en in the district where such final judgment or judgments, 
decree or decrees may be rendered. And the circuit 
courts are thereby authorised and required, to hear and 
determine such ^ppeaj.(y) As by the 21st section of the 
act of September 24th 1789, appeals from the district 
eoilrt must be prosecuted at the next circuit court after 
pronouncing the decree, on failure of the appellant, claim- 
ant in a prize cause, to enter and. prosecute his appeal, the 
appeal may be pronounced to be deserted, and the prin- 
cipal cause remitted to the court below for final proceed- 
ings. In such case the taxation of the costs may be re- 
tamed in the circuit court, or be directed to be made in 
the court below. Or, the appellee may produce the re-* 
eord, and have the principal cause retained in the circuit 

[A) United States v. Snwyer. 1 Gal(. 86. * 
[t) Stearns o. Benrett. Mason, 163. 

See. United* States •• Wooaoik 1 Oall. 5, aste Security, doe. 

18- \^ ... 
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courts and upon a hearing ex par4e daim an affirmane* 
with costB.(Ar) 

The appeal is confined to pivil causes of admiralty and 
maritime jurisdiction ; it does not lie from the district to 

-the circuit court in common law suits : the proper remedyin 
such suits isr by 'writ of error. The word judgment^ in the 

* act of March 3d, 1803, is not used, in contradistincticm 
to decree^ but as explanatory and' equivalent. Even sup- 
.posing an appeal lay, yet if the cause has been tried by a 
jury in the district court, it cannot again be tried by jury is 
the circuit court.(/) Nor; on the other hand^ does a writ of 
error lie from a circuit to a district court, in an* admiralty 
or maritinie cause: not even on the judgment entered on 
the bond given by a claimant, to restore the goods, ub- 
der the 89th section of the collection law.(m) 

Where tlie original proceedings are on the admiral^ 
aide of the district court, an appeal lies to the circuit court 
from a decree of the district court on a petition for a pro- 
portion of the fund . brought into court by such ftroceed- 
ings : but not if such fund were brought in by proceedings 
on the common law side of the court.(n) 

An appeal in an admiralty and maritime cause, removes 
the whole proceedings, and opens the facts as well as the 
law, to re-examination.^o) It suspends the sentence : and 
it is not res adjudicata^ till the final sentence of the appel- 
late court(/>) This has been the constant practice, not 
only in appeals from the district to the circuit court, but 
in the Supreme Court also.(9) 

The circuit court may grant amendments, in the various 
causes that come before them by appeal : they will grant 
them in informations in rem : and such informations afd 
not criminal proceedings,(r) The 22d section of the act 
of September 24th, 1789, allowing amendments, extends 
as wel| to the exercise of the appellate, as the original ju- 

fifc) Privateer Montgomery ©. Schooner Betsey. . 1 Gall. 416. 

[Q United States v. Wonson. 1 Gall. 5. Seo 1 Mason, 166. 

Im) M'Lellani?. United States. 1 Gall. 227. See ib. 149. 

^») Westcott u. Bradford. 4 Wash. C. C. Rep. 496. 

[o) United States c. Wonson: 1 Gall. 6. The San Pedro. 2 Wheat 
132. Yeaton ©. The United States. 5 Cranch, 280, 3 Ball. 88. 113* 
1 Gall. 24. 

iv) Yeaton t>. Tfie United States. 5 Cranch, 280. 

(5) Ib. see ante^ 50. 

(r) Anon. 1 GaH. 22, and eases cited. . " . 
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nadictioii .of the "circuit court.(j) And an amendment 
will be allowed, though it iirtroduce a new count, contain- 
ing a new substaotive offence : or though it may affect 
fioreties. But /not if the statute ofhmitations has run 

. against iL(ir) 
. But the circuit court can sustain aif appeal, in an adrhi- 

' nitj and maritime cause, only from the iGnal decree of 
the district coart If such decree be not appealed from, 
no appeal lies fipon the subsequent proceedings of the dis- . 
trict court, on the summary judgment rendered in a bond 
for the appraised Talue, or upon an admiralty stipulation, 
taken in the cause. Such proceedings, and th& awarding 
of execution by the district court, are iBcideflts exciusiye- 
ly belonging to it If the decree is a^ealed from, the 
bond follows the canse into4he circuit court, and on af- 
firntaace, may be there enforced.(«), ■ 

Bf an a|^eal from the district to the circuit court, the . 

, latter becomes possessed of the cause, and executes its 
own judgment, without any: intervention of the formey. 
■The prc^erty, or its fwoceeds, in proceedings in rem, fol- 
4ow the appeal into the <^rcuit court, and are subject to 
its order alone. But if a further appeal take place, to the 
Supreme Court, the property, or its proceeds, remain in 
the circuit court ; because the Supreme Court does not 
execute its own judgments, but sends a special mandate 
to the circuit court. After appek! from the district to the . 
circuit court, the district court can make no order for the 
dispositicm of the 'property.(_t') After affirmance by the 
' indmg for final proceedings, the 

rders as to the disposition of the 
circuit court, on application by 

■ 24th, 1789, sect. 23, prOTides, 
»f ten days, (Sundays eiclusiTe,) 
or passing a decree, execution 



Gall. 1S31 - 
. MafOD. 431. M^ellaD «. The United 

,L 194. Tb« Ontiiis. 1 Odl. fi03, when 
a are aUted. Sa§ Jennings .v. Canon. 4 



<3^ Tho St. I^wrance. 2 (%ll. 19. 
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. flhall not isMe ib any case where a writ of error may \f9 
a supersedeas^ in order to give time to take out a writ ot 

error. 

The 30th sectio9 of the ^ot of September 24th, 1789, 
after directing, tlmt the mode of proof,, by oral teetimony 
and examination of witnesses in <^en courts shall be the 
same ia all the courts <^ the United States, as well in the 
trial of causes in equity and of admiralty and maritime ju- ' 
risdiction, as of actions at common law, and prescribing 

.the terms and notification as to taking depositions in civil 
causes, enacts, that in causes of admiralty or maritime ju* 
risdiction, or olher cases of seizure, when a Ubel shall be 
filed, in which -an adverse party is not named^ andtieposi- 
tions of witnesses circumstanced as aforesaid shall be 
taken, before a claim be put in, the like notification as 
aforesaid shall be given, to the person having tha ag<Hicy 
or possession of the property Ubelled at the time o6 the 
<^apture or seizure of Uie same, if known to the libellant(y^ 
And also, that in the trial of any cause of admiralty ana 
maritime jurisdiction, in a district court, the decree in 
which may be appealed from, if either party shall suggest 

» to, and satisfy the court, that probably it will not be in his 
*power to produce the witnesses there testifying, before the 
circuit court, should an appeal be had, and shall move that 
their testimony may be taken down in writing, it shall be 
so done by the clerk of tl^e court : and if an appeal be had4 
such testimony may be used on the trial of the same, if it 
shall appear to the satisfaction of the court, which shall 
try the appeal, that the witnesses are then dead, or gone 
out of the United States, or to a greater distance than as 
aforesaid, from the place where the court is sitting, cm: that 
by reason of age, sickness, bodily infirmity, or imprisoo- 
raentt they are undile to travel and appear at court ; but 
fiot otherwi$e.(^) 

If the civil autbority at a foreign place prevent the eM- 
cution of a t^ommission, directed to commissioners there 
in the usual form, to take the depositions of witnesses, is- 
sued out of the district court, the circuit court, after ap- 
peal, will issue letters 'rogatory, liccording to tlw forai 
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y) See (tie whole iectioa, ji«tfl. Circuit Court — ^Practice. 
x) See ante. - • . 
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Milpttwieeof die civil Imt^ and, if «iM«ted,^e depoei^ 
tioB may be read in e¥i<{&B<^.(o) On dq>o8itioii0 m 
tak^i, it seemsi soone rakjiatioii of th.e ordinary rul$, re- 
quiring a Miict peffefnanMiof the ^Bt]^ asflignM to the 
commiflsiQtters, aid^if the ordinary rules of evidence wiU . 

, be alk>ve4(6) 
. Thereis one equity case wbere^ hfthe (he special jxo* . 
Ti^ioa of an act of CoogFess, an appeal lies to the eircait 
eourt from the decisiiHi of tfa^ dni^ict judge^ on defusing 
or dissolving an injunction to stay proceeding by warrant 
and distress, issued a^^st a debtor to the United Statei^ 

^ Cn ins sureties, by the authority of the officers of the trea* 
•pry, by virtue of the ftet of the^ 3d of March, 1820, sect 6. 
This section pretmbes that the same proceedings shall 
be had upon such injunction in the drcuit cemrt on such • 
appeal, as are prescribed to the district court, aftd subject 

« tothe saiiie«conditieiis.(c) *. . 

3. By e^rtiorari^ procedendo^ 8f€* . • ^ ' 

No act of Congresi^.authorises a circuit court to issue a 
eertiorari^ or compulsory process to the district court, to 
remove a cause before final judgment or decree. Where, 
therefore, the circuit court, in an action of debt instituted 
in the district court, cm a bond, in which a decla'ratimi was 

, filed, and appearance entered, afid defence taken, issued ,', 
a certiorari^ in pursuance of which the proeeedings were 
removed to the circuit court, it was hela, that the district . 
court might have refused obedience to the writ, and ei- 
ther party might have moved the court for a/>roc^e}u29, 
pr might have pursued the cause in the district court, not«* 

^ witivtanding the verit But i£j instead of taking advantage of 
the irregularity, atthe proper time, and in a proper manner, 
the defendant makes defence, and pleads to issu6, it is too 
late after verdict to object. The suit will be considered as 
an original one in the circuit court/ made so by ootisent of 
parties, and that, although no uqw declaration he filed ; for 
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<a) NeboD 9. The United Statet. 1 Pet. 237/' 
(b) lb. See the fornny and alao Hell's Practice and Juxiadiolaon oTlbe 
Adairalty Coiif%37 to43. .* 
(i;) Sea tfiile, 107. . ' . 
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the deolaratkniiMt from ike cKrtrict ecmrtif ill be eonoAet^ 
ed, m such caee, in^the^saiiie Iight.((/) 

The circuit court has uot at present jurisdicticm under 
the act of S^eiftber a4th, 19tt9, Met 14, or any other 
law, upoq habeas corpuai to discharge from eoDfiDement 
any person x^<Mumitted by warrant from th& governor or 
magistrate of a stafb, whatever may be the c(iaracter or 
privilefles of such person under Ae constitution or laws of 
the UiHted States, or laws of jnations. Where, therefore, 
the Spanish secretary of legation was arrested and in eus- 
jtody under the warrant x>f the gpvdnipr of Pennsylvania, 
on a crimjpal charge, audi was brought up by a habeas 
corpus issued frcnn the circuit court of that district, the 
court refused to enquire into his right to rehef, and re-> 
manded him*(€) 



t 



d) Pattenoa «• The United States. 2 Wheet 221. 

e) £z parte Cabrera. 1 Wash. C. C. Rep. 2:32. 
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CmCUIT OOUftT— PIlACriCE. 

The J 4th section of the act of September 24th, 1789, 

Erovides, that all the courts of the United States, shall . 
ave power to issue writs of scire facias, habeas corpus, and 
all other writs not specially provided for by statute, which 
may be necessary for the exercise of their respective juris- 
dictions, aiid agreeable to the principles and usages of 
law. 

By the principles and usages of law here referred to, are 
fo be understood, those general principles, and those ge-. 
neral usages, which are to be found, not in the legislative 
acts of any particular state, but in that generally recog- 
nised and long established law, (the common law,) whidk 
forms the substratum of the laws of every 8tate,(a) This 
section gives the court power in a criminal case, to devise 
the process for bringing any person before it, who has* 
committed an offence of which it has cognisance, and 
does not refer the court to the state law for that purpose. 
This section must also be understood as giving to the 
' courts of the United States a power to issue executions^ on 
their judgments.(6) And their power in this respect is 
not restricted to such only as were authorised by the comr 
mon law. Writs of execution in use in the state courts at 
that time, other than such as were conformable to Xhe 
usages of the common law, such, for instance, as those 
under which lands were sold, might be issued in those 
States by the courts of the United States.(c\ 

By the* 17th section of the same act, all the courts of 
the u nited States shall have power, to make and establiah 

(a) Per Maiwwatj., C. J. United States 9, Buiv, l\pp— diao 24ptrt» 
186. 

{h) Waymab o. SoaUuud. 10 VITheat 24. United Stotan Buk a 
Halstead., lb. 55. . , * « 

(o) Uq)M Stalea B|Bk • . HriilMd.' *I0 Wkeif . tfi. 
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all necessary n^ for the orderly condnctui^ busmen is 
d^e said courtB^ provided such rul^ are not repaguant te 
the laws of thQ United States. . * 

Thissecdcm is confined to business actually transa^^ed 
.in court, apd does not ccmteqiidate .proceedings out o( 

court(fl^) ' ' 

By the act of May Stfa^ 1792, s^et 1, all wiate and pro* 

cesses issuing from the circuit court, shall bear taste d 
the chief justice of the Sup'reias Court, (or if that office 
shall be vacant,) of the associate justice next m prece- 
dence : which said writs and processes shall be. under the 
seal of the court from whence they issue, and signed by 
the clerk thereof. The seals shall be provide<f at the ex*' 
pense of the United States.(a) By sect ^2,- the forms of 
writs, execution and other process, except their style, and 
the forms and modes of proceeding in suits,*" in those (A 
common law, shall be the same as are now used in the 
said court, in pursuance of the act of the2dth ofSepten^ 
ber, 1789, except so far as may have been provided for by 
the act of the 24th of September, 1789, subject however 
to such alterations and additions as the said court shall 
in its discretion deem expedient, or to such regulations as 
the Supreme Court of the Upited States shall think pro- 
per, from time to time, by rule, to prescribe to any circuit 
* court concerning the same : prwideds that on judgments in 
any of the cases aforesaid, where diifer^it kinds of exe- 
cutions are issuable in succession, a cofias ad sdiisfaeterh 
dum being one, the plaintiff shall have his election to take 
out a ccqnas ad satisfaciendum in the first instance. 

Under this section, and the act of September 29th, 1789, 
which it refers to, it has been decided, 

1. That whatever forms of writs were in force in the Su- 
preme Courts of each state on the 29th September, 1789, 
were adopted in the courts of the United States there by 
these acts, as also the modes of proceeding, or. in other 
words the effect and operation of mesne or final pro* 
ce9s.(/). ... 

(A Wafflofttt V. Southard. 10 Wheat. Se. 
(e)&e9ante. 29. 

(f) United StatoB Bank t. Halstead. 10 Wheat 56. * Wayman «• 
Southard. 10 Wh«at. 1. - . • ^ 
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3. A process of execution not then anthorised. by a 
Iftwof flie state, but subsequently enacted, might be adopt- 
ed' by the courts of the United States, under the power 
given them by acts of congress to mould their own pro^ 
cess. Where, therefore, on the 29th September, 1789, 
land in the state of Kentucky could not be taken and sold 
on an execution, but shortly afterwards a law was passed 
by that'Staite subjecting land to execution, it was held that 
the circuit court of the United States for that district might 
issue and enforce an execution for ^e*saleV of lands there 
in the same maraier.(^) ^ 

3. State laws regulating tlie service of executions pass- 
ed subsequently to the year Jf 789-, not adopted by the 
courts of the United States or -act of congress, do not af- 
fect executions issued out of the courts of the United 
States. The acts of the legislature of Kentucky, there- 
fore, requiring the plaintiff* to endorse on the execution 
that bank notes of the state of Kentucky, or notes of the 
bank of the commonwealth of Kentucky would be receiv- 
ed in payment, or the defendant might replevy th6 debt 
for two years; were not applicable to executions on judg- 
ments in the circuit court of that state.(A) 

By the act of March 2d, 1793, sect. 7, it is lawful 
for t|ie. several courts of the^ United States, from time 
to time, as occasion may require, to make rules and or- 
ders for their respective courts; directing the returning of 
writs and processes, the filing^ of declarations and other 
V pleadings, the taking of rules, the entering and making up 
of judgments by default, and other matters in the vaca- 
' tion. And otherwise in a manner not repugnant to the 
laws of the United States, to regulate the practice of the 
said courts respectively, as shall be fit and necessary to 
the advance of justice, and especially to that end to pre- 
Tent delays in proceedings. 

By the act of 19th May, 1820, it is also provided that 
the forms of mesne process, except the style^and modes 
of proceeding in suits in the courts of the United States, 
lieid in those states admitted into the union since the 29th 
Sq^tembery 1789, in those of common law shall be the same 



{?: 



) lb. JO Wh6ftt. 1, 61. 
A) WAjmtn 9. Soothwrd. 10 Wbrnit. 1. 
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in each ci the said states respeotiyely as ate sow iped ni 
the highest court of origiDal and general juriediiGtiQDt of 
the same— in proceedings in equity according to ib» 
principles, rules and usages which belong tocourts of eqiii» 
ty— land in those of adnjiralty ai^d maritime juriBdiction 
according to the principles, rules and usages wluc^ belong 
to courts of admiralty as emitradistinguisbed from couts 
of common law^ exo^ so far as they may have beraiiothw* 
wise provided for by acts of Congress ; subject, howeva i 
to such alterations and additions as the said courts of the 
United States respectively . shall in their discretion deem 
expedient, or to luch regulations as the Sopreme Court of 
the United States 'shall think proper from time to time, by 
rules to prescribe to any circuit or district cciiirt coiicefiir 
ing the same.(t) . , 

The act of Septembet 34, 1789, sect 17, givea powef 
to all the courts of the United States, ta impose andadmi* 
nister all necessary oaths or affirmations, and to punish by 
fine or impriscmment, at the diaaretiqn ofsaid^courts^ aO 
contempts of authority, in any case or hearing before the 
8ame.(ife) 

Where by the laws and practice of a state, the court, 
on a judgment by default, might assess the damages^ the 
circuit eoiirt there may do the same.(/) So where by the 
local laws and practice of a state, questions of fact m ci- 
vil cases were tried by the court, uuless either of the pax- 
ties demanded a jury, the interest upon an original judgment 
in another state, on which the present suit is brought, 
may be computed and make a part of the- judgment in tbe 
present suit, without a writ of enquiry and me interven- 
tion ofa jury.(m) 

As however at an early period after the organization 
of the courts of the United States, the Judges of (he cir- 
cuit courts had, by a rule, adopted the practice of the 
state courts, at a time when the English practice prevail- 
ed, they will not now depart from it in a special caae, be- 

V 

(i) Beo 4. excepts the State of Loaisiaoa fmn Uie provinom of the 
law. 



ik) See antet 38. 



[t) Brown v. Van Braam. 3 Dall. 344. See Renner o. ManhdI. 
1 Wheat. 216. 

(m) Mayhew «. Thatcher. 6 Wheat. IM. 
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eaine the state practice is chaoged, without fifst altering 
the geMral nile.(ii) " 

Under thp power giyen by law, the circuit cpurt will not 
eouBtenaaee the issuing of a writ inconsistent with the 
itate practice, atad the truth of the record, and operating 
mjuriouiljr to a party in the suit«r Thus, where a enpias 
faad'is8«edin;the circuit covt'of the Penns)r{valiia district, 
fetnrnable to A{^ril term^ 17d2, against three defendants, 
Mid only one was arrested, who gave bail, and a declara- 
tion was filed against him, on which issue was joined, and 
the cause was continued till August, 1796, it was held, that 
an (dia$ capias could not be then issued against another of 
the three tietedants, retqrnable to October Term, 1 796, 
bearing teste 4if April lerHi, 1792;(<»)' Qnery^ Whether 
ewir an tdias would be good, if regularly taken but, re« 
tamable to the succeeding term, and coaliaued firpm term 
to temi.(/>) 

So, in a joint action of debt against two, the plaintiff, 
cannot pt'oceed to obtain a judgment against* one who 
aloneappears, until he has proceeded against the other as 
far as the law of the state in which the circuit court sits 
will authorise, uidess«thelaw also dispenses with the ne« 
cessity of proceeding against the other defendant beyond 
a certain point, to force -an appearance* Thus, in Penn- 
sylvania, if the sheriff return non est invenius as to one de- 
fendant, the plaintiff may proceed against the other on 
whon ^i# writ was serred^ stating in his declaration the 
return of the writ a^ to his companion. But in Virginia, 
the plaintiff ift such case may take out. an okas and plurtes 
wtestaium ccmas^ oTj at his election an attachment against 
the estate or ther demdant, or upon the return of a, plurtes 
not found, the court may o¥der a proclamktion tei issue. 
Warning the defidndant to appear on a certain day, and if 
he fidl to do so^ judgment by default may be entered 
against him. Qr, if the ddber defendant be no inhabitant 
of Virginia, and the sheriff so Mlwn, the law would have 

■ 

(n) -__^ t4. Qnag. ' I Petm, 1. (1803^ By the a^ •£ May 
tOtby 1824, Uie pnetice ofUie cdurto of the United States in Lou- 
ifliana is made cmduaMm to that of tbe state courts there. And by 
tte act of tbe 19th May (8289 the Mb of I^ouisiaiia is excepted from 
^ provisions of that act. 

0) United Suteva. Paifcvr «t*aL 3 DalL 573. 
) lb. 
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abated the writ as to him axid proceediogs might ga on 
as to the other. But where neither course is punmed a 
judgment obtained against the oae \% irregular.(^) 
. JDut it is not every practice existing in the state courts 
at the passage of the act of May 8th, 1792, that is emlnra- 
ced by that . s^ct. Thus, under the process of aUaehn^nt 
issued by the practice of the -ooucfes of Conneeticot, their 
acts of assembly required' a milKtmu^, previous to the offi* 
cers committing the. party to /prison. * But it was held^ 
where an attachment issued . but of the distriet court of 
the United States in that state diriscting the marshal!, in 
default of, estate, to arrest thepairty, and him safely keep, 
he might commit him to prison, as a proper mode of safe- 
keeping, without a 7mttimus : that being cpnsvleced as not 
adopted by the acts of Congress, but as a peculiar mom- 
cipal regulation, affecting the state officers onty.(r) 

• «* 

Operation of the state laws. 

The 34th section of the act g( the 24th of September, 
1789, provides, that the laws of the several states, except 
where the constitution or statutes of the United States 
shall otherwise require or provide, shall be regarded as 
rales of decision in trials at commop law in the courts of 
the United States in cases where they apply. 

It seems, that this Bection is confined to civil proceed- 
ings, and that the laws of the several -states are not to be 
regarded as rules of decision in trials Cor offences against 
the United States ; and that the words «« triab at conmH)n 
law'' ^PPfy to civil suits, as contradistinguished from crim- 
inal prosecutions, as well as to suits at comqion law, as 
contradistinguished from those which come before ike 
court, sittmg as a court of Equity or Adrtiiralty.(5) 

A case in equity must be governed by those rules and 
principles which prevail in equity,(^) 
^ An act erf* assembly patMied ^y a state, for the limita- 
tion of the time within which suits, for mariner's waces 
should be brought, would not apply to a suit hro^fii 

{q) Barton t>. Pettit and Bayard.' 7 Crancln 1 94. See anie 111. 
<r) Palmer v. Mtu: 7 Crancb, 350. ^ Wayman v. Sioathard. 
10 Wheat 37. 

(m) United States «. Burr, Appendix, M part, 1 85. 
<l) M'Farlane©. Griffith. 4 Waah. C. C, Rep. 687. 
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K ^ for sach wages in the district court of the United States, 
i as a court of admiralty ; and in no other cases than trials 

at common law, can state regulations or limitations go* 
^ Tern the cowts of the United States, unless they fall with- 

in the pnneiples of univossal law, which direct and limit 
f »the application of the I^ lo(n.(u) 

This section, n\preoTer, has no applicsMipn to the prac* 
i tice of the court, or the conduct of its officer, in the ser- 

i ?ice of an execution. It only governs the court in the for- 

mation of its judgment on a question regularly T>rought be- 
I fore it The pr«tctice and modes ;of proceeding in the 

i courts of the United States, are regulated by other acts of 

Congress, which have provided specially for them.^ 

' But parties entitled to sue in the courts of the united 
States, are, in genera^ entitled to pursue in such courts all 
the remedies for the vindication of their rights, which the 
local laws of the state authorise to be pursued in its own 
courts. Thus the Circuit Court of Massachusetts has ju- 
risdiction in a case between citizens of diflferetit states, to 
sustain a petition for a partition, according to the statutes 
of Massachusetts, for partition of lands amongst tenants 
in common.(y) ^ ' 

But thougn the state laws as to rights, furnish rul^ of 
decision for the courts of the United States, under certain 

Sualifications, yet as to remedies they have no binding 
>rce : and that this is every days' practice.(z) Thus, as 
in some states, there is no court of £quity, and in some of 
these states, courts of law recognise iand enforce equity 
principles, and in others, aU equitable claims are regarded 
as mere nullities at law, a construction that would adopt 
the state practice in all its extent, would extinguish, in 
some states, the exercise of equitable jurisdiction. The 
remedies, therefore, in the courts of the United States at 
common law and in equity, are to be, not according tathe 
practice of fhe state courts, hut according t6 the princi- 
ples of common law and equity, as 4istinguished and de- 

p .^Jonesv. Bmwn. •£ Gall 481. WiDavd t. Dorr. 3 Maiao, 91. 

flifWayinaii %. Sonthafd. 10 Wheat. 24. United States Bank v. 
Hinatead* lb. 64, See ante. 

hf^ Ex parte Biddle and otbera. £ Mason, 472. 
\ (x) Camp&ell «. Claudius, 1 Pet. 494. See Bail, poet, * See United 
8totAi 9. Wonson. 1 Gall. tS. ' 
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fined in the English code.(a) So, whei'e the state in 
the circuit court is, has no chancery, and the case is pro- 
per for a court of Chancery to enforce an account and take 
an account, though by the state laws a suit may be sus^ 
tained by peculiar process, still, if the remedy in chancery 
is more complete, it may be obtaiijed in the circnit court 
in eqOity.(6) Where, hoirevef, the atatutes of a state, re- 
cognise an equitable title as. a legal one, or declare a title 
which otherwise would be a legal one, void, under certain 
equitable circumstances, in both these <;a8es, the question 
of title is a legal question, and may be OBtertained in a suit 
at law in the courfs of the United States, as fully as^ it 
would be in a state court. BxA though sucb question be 
a legal one, yet, if the question arise, not under the laws 
of such state, but of another, under which it is a mme 
equitable question, it cannot pe entertained in a court of 
common laW of the United States.(c) The circuit eourfet 
of the United States have a chancery jmrisdaction ia ever 
r^ state, and the same chancery powers and rule of deci- 
sion.(rf) 

Although the rules of practice in the circuit court, cpa- 
form to the state practice, as it existed fit the passage of 
of the act of September 24th, 1789, and not to the prac- 
tice as it may since have* been altered in- the state courts, 
it is not so as to the operation of state laws, as ndes oC 
decision under the 34th sectioii : for the ?tate laws passed 
from time to time since then, are embraced by this sec* 
tion, as well as those which were ifi force at tb«t period. 
Indeed, Congress cannot constitationaHy impair the obli- 
gaticHi oflaws passed by the states^ by setting up a diiSer- 
ent rule of decision in relation to contracts, property reid 
and personal, &c., when such state laws are not repugnant 
to the constitution and laws of the United States. The 
powers vested in Congress are Umited, and were not in* 
tended, nor can they be construed, to interfere with them 
powers, as vested in the state govemmeiits.( e) 

In cases depending on the acts of the legislature of a 
state, and in construing those acts, especially in qui^tj^B 

[a) Robiii80B«. Campbell. 3 Wheat. 221. 
[h) United States o. Howland. 4 Wheat. 108. 
c) Id. 4 Wheat. 115.. 

[€) Golden^. Piinee. 5 HaO*8 Law Jtmn. 502. 
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nt^^edM^ titles to land, the courts of the United Statei 
are gorerned by the cooatructipn adopted by the state 
tribunals^ when that .coustruction is settled and aacertaiii- 
ed«(/) And the same rale has been extended to other ca- 
ses^ growing out of the cwamon law, when applied to the 
title of landflt as for instance, in relation to the construe* 
.tion of ff devise, where, the question is, whether the estate 
, passed by the will is an estate tail, or a d^easible estate in 
feet, iaid this is considered indispensable to preserve uni- 
formity . in the decisions of the United States and state 
tribunals.(g) ^ 

Service of process. 

■ 

By the 27th section of the act of September 24th, 1789,. 
the marshal is to execute^ tln-oughout the district, all law« 
fid precepts directed to him^ anc^ issued under the authori« 
ty of the United States^ and power is given to him to com* 
mand all necessary assirtance in the execution of his duty^ 
and to appoint one or more deputies.(A) 

Affidavits and Bail. ' 

Ey the 10th section of the act of May 8, 1792, it shall 
and may be lawful for the clerks of the district and circuit 
courts, in the absence, or in ease of the disability of the 
judges, to .tidce recognisances of special bail de bene esse^ 
m any ustion depending in either of the said courts. And 
by the 1st section of ^e act of February 20th, 1812, it 
shall be lawful fof the circuit court of the United States 
to be holden in any district in which the present provision 
by law for taking bail and affidavit^ in civil causes, (in ca* 
ses where such affidavits are by law admissible) is inade- 
quate, or, on account of the extent of such district incon* 
venient, to appoint such and so many discreet persons in 
vtiffeiient parts of the district as sech court diall deem ne* 
•essary, to take acknowl9dgtnentff of bail and affidavits ; 
wfiich acknowledgments of bail and affidavits shall have 
the like force and effect, sts if taken before any judge of 

if) Polk o. Wendell. 9 Cranch, 98: Thatcher v. PoweB. 6 Wheat 
119. Jaduon 9. Chew. IS Wheat. 168. 

{g) lb. 12 Wheat. 102. 167. 
' WSMMsnhAiwI. 
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0aid coort ; rond any person Bwearing fiilsely in and by any 
such affidavit, shall be liable to the same punishment as u 
the same affidavit had been made or taken before a judge 
of said court. And by the 2d section, the like fees shall 
he allowed for taking such bail and ai&lavit, as are allow- 
ed for the like services by the laws of the stete in which 
any such affidavit or bail shall be taken. 

In respect to the effect given by the circuit coutt to 
discharges under state insolvent law^, «id how far they 
will discharge on common bail, it seems, a discharge on 
cbmmon baU will* be allowed, where the party is discharged 
by the insolvent kw q[ the state where the debt was con- 
tracted, or made payable, and the plaintiff h^d. notice of 
the defendants ioteuticm to take the benefit of the law» 
and was assignee uhda: it Thus, wJiere the debt was 
contracted in Pennsylvania, and the defendant was there 
discharged under the insojvent lawv notice being grren ta 
the plaintiff, of the ^pfeudant^s intention to take the- bene- 
fit of the law, and the plaintiff being an asfsognee of tiie 
defendant's effects under the law, the court, <m motion, in 
a suit brought in the Pennsylvania distriet, discharged the 
defendant on common bail.(t) But where the debt is 
contracted and phyable beyond seas, and the plaintiffii 
are residents beyopd seas, the defendant will not be enti- 
tled to appear on common bail by virtue ctf a discharge 
under a state insolvent \aw:{ic;\ And it seems in general^ 
that a discharge on conxmon nail will not be directed by 
the circuit court, on the ground of a itischarge under an 
insolvent law of a coubtry vehere the parties do not re- 
side, and in which the contract was no( inade, or to be 
performed. The courts of the state where the discharge 
IS given may be bound to discharge en common bail, no 
matter where the debt was contracted ; but the courts of 
the United States, or of other states, are under no such ob* 
ligation, and they ougbt not, on the ground of comity, to 

Bve it effect in their coot ts.(/) A discharge therefore in 
aryland, of a debt contracted in Virginia, will not herein 
gardedin a suit in a circuit court of Virgima.(m) 

(i) Read v. Chapman; 1 Pet. 404, 484. . 

Ik) Campbell «. Claudios. I Pet. 484. ' 

I) lb. Bankf «• Oreeoleaf, cited. lb. Ste alto Fankmpt Law 

(m) Banks v. Qftepleafi citMl. 1 I^et. 74. 434. flee Hayton v 
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The United States are not affected bf state insolvent 
laws, Which profess to discharge the person of their deb- 
tDrs.(n) 

By the act of March ad, 1*799, sect 1 , in all cases where 
a defendant; who hath pi^ocujred bail to respond to the 
^^dgment in a suit brought against hiia in any of the courts 
of the United States, shall afterwards be arrested in any 
district of the United States, other than that in which the 
first suit was brought, and shall be committed to a goal, 
the use of which shall have been ceded to the United 
States for the custody of prisoners, it shhU be lawful for, 
and the duty of any judge of the court, in which the suit 
is depending, wherein such defendant hath procured bail 
as aforesaid, at the request, and lor the indemnification of 
the bail, to order and direct, that sudh de£^idant be held 
in the gaol to which he shall have been committed a pri- 
soner, in the custody of the marshal within whose district 
such gaol is ; and, apon the said order duly authenticated 
being delivered to the said marshal, it shall be his duty to 
receive aiieh prisoner into his custody, aud him safely to 
keep, an4 the marshal shall be thereupon diargeable as^in 
other cases for an escape. And, the said marshal, there^ 
upon shall make a^ certificate, under his hand and seal, c^ 
such coaunitm^[^ and transmit the same to the court from 
which such order issued, and shall also, if required^ make 
a duplicate thereof, and deliver the same to such ball, his, 
or their agent, or attorney. . And, upon the said certificate 
being returned to the court which jnade the said order, it 
shall be lawfid for the said courts or any judge thereof, to 
direct, that an Moneniur be entered • upon the bail piece, 
where special bail shall hav^ been found, or otherwise to 
discharge such bail. And such bail shall, thereupon, ac- 
' cordingly be discharged. Sect 2, enacts, that^ the mar- 
shal, or his deputy,, serving such order as afwesaid, shaH 
therefor receive the same fees and allowances as for the 
service of an original process, comttiitment thereon to the 
gaol, and return thereo£ Sect 3^ enacts, that in every 
case of commitment as aforesaid, by virtue of such order, 
the person so. committed shaU^ unless sooner discharged 

kismi* 1 Hall's Law Jounl. 260. Gill o. Jacobs. 6 Hdl'sLaw Josm. 
117. See 4 Wash. C. C. Sep. 476. 
(s) Oeso V. PmsHseyi. 4 Wadi. C. €. Res. 4t4;, 
SO 
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by law, be holdaa in gaol until jGnal judgflient sball be ren- 
dered in the suit in which he procured bieul as aforesaid^ 
and sixty days thereafter, if such judgment shall be render- 
ed agaiQst him, that he may be dtarged in' executioBv 
which may be directed to, and sewed by the marshal 
in whose custody he is. Pr<mM ahooigs^ that nothing in 
this act coHtained shall affeet any eaae wherein bail has 
been already given. 

The marshal, however, is not liable for the es^afe of a 
prisoner from the custody of the keeper of a state gaol, 
to which he had committed him under prpcess, the use of 
such RKcA having Heen ceded to the United States by an 
act of assembly, in pursuance of th^ resolution of Ck»- 
^ess of the 23d September^ 1789. Such keeper k neither 
m fact nor law the deputy of the tiMrsfaal :- nor is such prir 
soner in the custody of the marshal, qf controllable by wm^ 
The keeper becomes^ respgeBible, and may make himaelf 
liable to the pains and penalties of the law.(o^ ^ 

It seems, the circuit court has no authority to issue a 
habeM cofpus to bring up a defendant who is confined in a 
state gaol by civil process under state authority, in order 
to surrender him in the circuit court in dischwge of hia 
bail, who were bound in recognisance in the circuit court 
•for his appearance there ; nor will they <kscharge the de^^ 
fendaht from his recognisance.(/>) 

Appearance. 

The ai^arance of the defendant by attorney, cures aU 
irregularity of process. A deputy marshal, therefore, 
cannot appear, and crave oyer of the writ^ ^ and plead in 
abatement that the writ was not directed to a disinterest- 
ed person, &c., as directed, by the 28th section of the ojU 
of 17 89. It seems, however, he might appear iaprcprU 
persona^ and directly plead in abatement(9) 

' Consolidation. 
The act of 22d July, 1813, provides, that whenever can- 



. (o) Raadolph V. Donaldson. 9 branch, 76.^ ' . 

(p) United States v, French. 1 GalL 1. 
{q) Knox1^ Suinmers^ 3 Ccancb, 496. . See unief 81. 120.. 
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8Cfl9 of like nature or relative to the same qnestion shafl 
be pending before a court of the United States, or of the 
territories there5f, it shall be lawful for the court to make 
such orders and rules concerning proceedings therein, as 
may be copfwrnable to the principles and usages belong- 
ing to the courts, for avoiding uimecessary costs or delay 
in the administration of justice: and accordingly, causes 
may be consolidated as to the court shall appear rea« 

Money paid into court 

m 

it was enacted by the act of April 18th, 1814, sect I^ 
tiiat upon the payment of any mcmey- into any district or 
circuit court of the United i^tes, to abide the order of 
tiie court, the same should be cleposited in such incorpo- 
rated bank as the courtniay designate, and therq remain, 
antilit shotdd be decided to .whom it of ri^t belonged. 
PrwicU, that if in any judicial district there should be no 
incorporated bank, the court might direct such money to 
he deposited; according to its discretion. Promded abo^ 
Ibat nothing therein should be construed to pi^event the de- 
livery of toy such money upon security, according to 
agreement of parties, under the direction of the court 
Bj the act of Mar^h 3d, 1817, sect 1, it shall be the duty 
of the judges of the circuit and district courts t>f the Unit- 
ed^States, within sixty days from and after the passing of 
this act, m aU districts .in which a branch of the Bemk of 
the United States is or shall be established, to^ause and 
direct aU moneys retaaining in -said courts respectively, or 
being aubject to the order thereof^ to be deposited in said 
branch bank, in the name and to the credit of Uie court, 
and a cert^ci^e thereof from the cashier of said bank, 
«tatingthe amount and time of such deposit,*, to be trans* 
mitted within twenty daye thereafter to the secretary of the 
treasury. A&ddn districts in Which no each branch is or 
shall be established, such deposits shall be made in like 
manner, and within the same time in some incorporated 
state bank, and a certificate diereof in like manner and 
within the said time as aforesaid, transmitted to the sec- 
ntary of the treasury* By sect 2, all moneys which shall 

^r> See Cottf. |wr. 
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be hereafter paid into said courts or received by the offiU 
eers thereof, in case? pending therein, shall be inimedi^ 
ately deposited in the .branch bank'within the district^ if 
there be one, otherwise in some incorporated state bank 
within the district, in the liatne and to the credit of the 
court By sect. 3, no money deposited as aforesaid, shall 
be drawn from said banks, except by order of the judge 
or judges of the said courts respectivdy in term or in va- 
cation, to be signed by such judge or judges, a|id to be 
entered and certified of record by the clerk : and every 
such order to state the cause in, or on account of which it 
is drawn. By sect. 4, if any clerk c^ such court, or other 
officer thereof having received any such moneys as a£(Mre- 
said, shall refuse or neglect to obey the order of Mich 
court, such clerk or other officer shall be forthwith- pror 
ceeded agaidst by attachment for contempt. And by sect 
5, at ea^h regular (ind stated session of said court, the 
clerks thereof shall p;resent an account to said court, of 
all moneys remaining therein, or subject to the order there* 
of, stating particularly on account of what causes »iid 
moneys are deposited, which accoqirt and the vouchefs 
thereof shall be filed in court Provided never Adess^ thst 
if in any district th»e ^haU be no ^branch of the Bank of 
the United States, nor any incorporated state bank, tbe 
courts may direct moneys to be depositedi^according to 
their discretion as heretofore. 

The 2d sectioM of the. a^ of March 1st, 17^3, ailowed 
the clerk of the district ,oonrt in ^dpturalty and- maritime 
proceedings, on all money deposited in court, one and a 
quarter p^ cent * 

Money deposited in a bank under a decree of the court, 
and subject to its order, is ^ money deposited in comrt^'' 
within the meaning of the act of March 1st, 1793, sect 2, 
•as much so as if in the possession of an officer of the 
.^Gourt : the clerk-is th^efo^e entitled to the commission of 
one and a quarter per cent, allowed by thitt act in aach 
^ease in admiralty proceedings.(^) * ^ 

This section of th^ act of March lst« 1793, was contiii* 
ued by the 3d section of the aet of ^th Febhiary, 1799. 
But by the act of Ifith^ Aprils 1814, sect 1, the eleiks of tJie 
and cifcuit courts of the United Staties^ shidi feis 



<t) Ex parte Preecott, 2 Gall^ U6, decided in 1*14. 
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tttitled to one half of one per centum, and no more, on 
money deposited in court, any law to the contrary noti- 
withstanding. '* 

If money ptoceeding from the sale of a Tesdel and cargo 
condemned as prize by the circuit court, be paid into bank 
to the credit ot the* circmt court, the distri<4 judge cannot 
in vacation order it to be drawn out and distribute it: and 
if he does, the circuit court wil} on motion grant a tnle up- 
on the persons receiving the money under sn^h order, to 
return the same to court, or on failure, thjat an attachment 
•hail issue.(0 « ' 

Jadgmeui by default, &c. mi Specialty^ 

By sect '20th, the act of September 24th, 1789, m all 
causes before either of the courts of the United States, to 
recover the forfeiture annexed to any articles of agree- 
ment, covenant, bond oi: other specialty ; where the for- 
feiture, breach, or non^performance shall appear by the 
de#uik or confession of t&e defendant, or upon demprreri 
the court before whom the action is shall render judgment 
therein for the plaintiff, to recover so much as is due ac- 
cording to equity* And when the sum for which jud|[- 
ment should be rendered is uncertain, the same shall, if ^d*' 
•^r of the parties request it, be assessed by a jttry. . ^ 

Notice to produce ^ooks or Writings. 

The liSth 'section of the act oSf September 24th, 1789, 

grovides, that all the mid courts of the' United States shall 
ave powwin the trial of actiiMis at law, on motion and 
due notice thereof being given, to require the parties to 
produce books or writings, in their possessioii or power, 
which contain evidence pertinent to the issue, in cases 
imd under circumstances where they mi|^t be compelled 
to prodqce the same by the ordin vy nues of proeeediBC 
in chancery. And if a plaintiff shaU fail ti& emni^y with 
ftuch order to produce books or .writmgs, it shall be lawful 
for the courts 'respectively, on motion, to give the like 
judgaesl for the defendant as in caees 4iC' nonsuit A.id 
ff a4^nint shelf fail to comply with mik osdwto pr<^ 

<0 TIm AiiiUbs. f 1 f^ 455. ^ 
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doce books or writings, it shall be lawful for the coorts 
respectively, on motion as aforesaid, to give judgment 
agamst him or her by default: 

This provision was intended to prevent the necessity of 
instituting suits in equity, merely .to obtain from an adveree 
arty the production of deeds and papers relative to the 
itigated issue/ The act does not designate Xo whom the 
notice shall be given, whether the party himself, or his at-' 
torney. But the court will always keep the Cause* under 
its controul for the purposes of substantial justice, and ne- 
ver suffer either party 1;o be entrapped. IT, for instance, 
the notice is served on an attorney whose client lives at a 
great distance* this will always be deemed a sufficient 
reason to postpone the trials till a full opportunity has been 
afforded for the attomey^s communicating the rule to the 
client. If, likewise the court find that the deeds are acta* 
ally on record, they wiD not indulge the party with a rule 
for producing them merely as a cheap mode of procuring 
evidence. If the originals are necessary, for a special rea- 
son,'that reason must be assigned to the court. There- 
fore, where the defendant^ counsel offered to refer the* 
other party to the pages where the deeds were recorded, 
to produce which notice had been given to the defendant's 
attorney, the court declaf ed, that put an end to the matter : 
but added, thatif it were not satisfactorily done, they would, 
not allow the cause to be brought to trial.(te) 

Subpoenfus and Witnesses. 

• 

•The (ith section c^tfae act of Mareb 2d, 1793, enaet8» 
that subpqgnas for witness^, who may he required to at- 
tend a court of thd United States,- in any district therec^ 
may run into any other district: proviekdj that in civil 
causes the witnesses Uving out of tne district in wiiich the 
court is holden, do not live at a greater distance than one 
hundred miles from the place of holding the same. Bj 
the 6th section of the act df February 28th, 1799, the 
compensation to witnesses in the courts of the United 
States shall be* as follows, to wit: to the. witnesses sum- 
moned in any ctkirt of the United States, the same .allow- 
ance as is provided for jurors, namely, to eiich jrilMSflb 

t 

(n) Gejrger's leqi^ev. Gejrger. 2 Dall. 352.. ... 
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for each day he shall attend^ court, one doMar and se- 
Tenty-five cents, and for travelling, at the rate of five cents 
per mile, firom their respective places of abode to the place 
where the cowt is bolden, and the like allowance for re- 
turning* w 

Where- on. motion to' postpone the trial, it was suggest- 
ed on behalf of the defendant, in an indictment for a misde- 
meanor, as an excuse for the nqp attendance of witnesses, 
who had been sul^poBSURd to attend thq' circuit court, that 
they were Associate Judges of the court of common pleas 

. of a state, and were attending die Judges of t|ie supreme 
eourt^ then holding a court of J^ttsi Prius in the county) 

' Patersoh, J. said, we pay no respect to perscsis ; the law 
operates .equally Upon all, the high and the low, the rich 
and poor. If we issue a subpoena, to a justice or judge^ 
and it is. not obeyed, we should be more strict in our pro- 
ceedings against them than others, whose office did not so 
strongly point out to them their duty.(A;) So where the 
jdefendiuit was indicted for a Uhel on tne President, ai)d 

^ appUed to the court for a letter to be addressed by them 
to several memb^s of Congress, (Which was then in ses- 
sion,) requesting their attendance as witnesses on his be- 
half, and the practice in Pennsylvania to that effect, in re- 
lation to members of assembly, was referred to. Cha^ 
J. refused it, on ^e ground, that members of Congress 
^ere not exempted from the (^ligation to obey a stdpcetm. 
Whether an' attachioent could issue for non attenaance 
.pursuant to .it, was not decided. Peters J. was for agree- 
ing to the motion, on the ground of the. Pennsylvania prac- 
tice,, but it was refused.(v) Iiji another case, a subpoena 
had been served on. Mr« Madison, then secretary of state 
of the United States, and others, to appear and testify on be- 

' behalf of the defendant, and they did not attend. A tender 
had been jQnade to Mr. Madison at the time of serving 

' the 9td^p(x$ia for his expenses, and on. motion for an attach- 
ment against hiin^ the opinions of the judges, of the cir- 
cuit courts (Paterson and Tjilmadqe) were opposed. One 
of them being of opinion, that the absent witness should 
be laid under a rule to shew cause, why an attachment 
should not be issued against him. • The other judge was 

(x) Unitod States «. Caldwell. 2 Dall. 333, note. 
\y) United States o. Cooper. 4 Dall. 341. * 
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of opinion, thatneiffaw an attedMnent in Ae:fir8t inataiica^ 
bbr a rale to shew cause ofigbt to be granted.(z) It is to 
be observed, that on a motion tor postponement of trial 
previously decided, in wJbich the court required the defen- 
dant to state the fitcts which these witnesses were to provoy 
the court were of €»inion that theit evidence waanot ma* 
terial : and that Mr. Madison, and two others, heads of 
departments, offered to g^ve their testimony on a goibi> 
missicMi if' issued by conseAt(a) Sd» on a rule mpoa the 
defendant the Secretary of State, to shew cause why a 
mandamui should not issue against him, commaading him 
to cause to be delivered to the {^ntiffs, their several com* 
missions erf* justices of the peace in the district of Colunk 
hia, the court ordered the derks in the office of the Secr^ 
tary of State, who had beeq suinmoned to attend the court, 
end who had decline giving* a voluntary affidavit, to be 
sworn, and their answers taken in writing as to the con^ 
missions having existed, but informed them that when the 
ijuestions were asked they might state their objeetions to 
ansivering each particular cfoestion if they had any*(A) ^ 
The court ahk> thought that Mr. Lincoln, who was at the 
time when the transaction happened, acting as Secretary 
of State, ou^t to answer qumtions, as to the fact whci* 
^er such commissions had been in the office or not : a 
fiict n^hich all the world had a right to know. But he was 
not bound to disclose any thing cpmmunicated to him is 
eonfidotce, nor which would <uriminate lumsel£(c) So it 
seems, a subpigna may issue to procure the attendance of 
the President, on behalf of a defendant charged with a 
enme.(d) 

A swpoena duces teemn ought to issue if there exist any 
reason for supposing that the evidence may be mfCterial, 
and ought to be admitted ;(«) and a ^tiApooia duces 4eeum 
may issueonliehalf of a person who stands cl^rged with 
an offence directed to the President of the United States, 
to compel the production of a letter addressed to him, and 

fx) United States e. Smith and Ogden. 

fa) See howeier, United Stales «• BiuTy 184, renaiks spoa this 

[b) Marbary v.- Madison. 1 C^anch, 137. 

[c) lb. 

[d) United States v. Burr. 177, 189 
(e) lb. 116. 
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)6s answer theretortf it aj^w t»^ ^a' geiferd aftdarit of 
tiie person charged, that the tMtmiony may be material 
for him, and the eourt be of opiiiion it is desired for thd 
reid pcorpose of i(^enee.(/)^ For where tiie subpma duee$ 
tecum is to be isMed to thoie who admiaitter the govern- 
ment of Iftis eonntry, such an affidavit is required, as will 
ihmish probable cause to l^Keve^ that the • testimony is 
desired for the real purpose of 4efence.(/) To obtain the 
production of orders issued to the land and naval officers 
of the United States l)y the President, the snhpcsna ditcei 

^ tecum should be directed to the heads of the departnienti 
in whose custody the orders are.(^ Copies of such d<H 

- cuments, certified under the acts or Congress, would not 
be sufficient : the party is entitled to the origiBa}.(A) So, 
a subpcma duces tecum may issue to the atloraey-general 
of the United States, for a paper in his ppssession.(fr)i Let» 

. ters addressed to the President, are* most josually' retained 
by himself, and do not belong to any of the heads of de« 
partments.(^) If such papers contain any thing not es^ 
sential to the defence ana requiring * concealm^, that 
must cymear on the return of the. svbpcBna.(l) 

The President has a privilege to withhold private letters 
of a certain description : but liot such as are written to 
bim in consequence of his public ch&racter and mav relate , 
to public concerns, for these seem to partake of the cha<& 
r^ctef of an official paper. With respect . to titose, if on 
tfte return of a mbpcma duces tecum addressed to him fblr 
the production of such a letter, on the affidavit of the per- 
son accused that it may be material in his ^defence, the 

. President object to its prckluction and state his reasons^ 
the court would not proceed-further without such an affi- 
davit as would clearly sbi^'tfae paper to be material and 
essential^to the justice of the mae. But, if the President 
has sent such letter to the attorney of the Uluted States 
prosecuting on their behalf, and submit it to his discretion 

«. whether to produce it or not, without subjecting it to any 
restrictions or stating that in his judgment the pidi>lic in* 
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f) UmtMUtates 1^. lorr. 
) lb. 179, 180. • 
h) lb. 187* ' 
(l)Ib. , 

k) UoiM (Mates v. Borr. 187. 
i)lbw.lS8. 
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tereet re^piirecl that e«rtai&pvte <rf^it BhcmM be kept seciet, 
and reserviog them accoi^lmglyr the certificate of Bucb 
attoraey in return to a stUtpcMUL diuces tecum served upoo him, 
furnishing' a copy^ exe^mg such parts as in has opinicm 
,are not material for the puiposes of justice fcnr the def^ice 
of the accused €rr, pertinent to the issue, the parts excepted 
being confidentially communk^ated to the Preiodent, bjoA 
he having devolved on such attorney of the United Stales 
the exercise of that discretion whii^ constitutionally be- 
longed to himself, and also that those parts coatain a 
communication of the opinion ci the writer MBcerning 
certain persons abput which .opinion or the fact of his 
having communicated it, the writer if a witness before 
the court could not be legally examined, and about which 
no evidencccould be legaUy received from other persons, 
is not BMfficient, but the court will on motion on behalf of 
the accused, ordet that the paper be produced or the 
cause be continued.(ni) . 

The court will not prohibit the accused from seeing the 
letter : but if thought proper will order that no copy of it 
be taken for public exhibition, and that no use «hall be 
made of it but what is necessarily attached to the case. 
After the accused hs^ seen it, it will be a question still 
whether it shall go to the jury or not, of which the court 
"will judgQ on seeing the passages specified. If it should 
be necessary to debate the paper in pubUc, the court may 
direct those who take notes not to insert any part of the 
arguments otk that subject.(m) 

An attachment will not be granted against non-attend« 
ing witnesses, thofigh materi^, who ' have nc^ been stdh' 
pcenaed in the cause in which it is applied for, though they 
were ^ti^posnaei/ in other causes to the same term.(n) 

It seems, that unfair practices towards a witness who 
was to give testimony in the circuit court, or oppression 
under colour of its process, though acted in another dis-» 
trict, would be punishable by attachment, (after a rule to 
shew cause,) provided the person, who had acted therein^ 
cam^ within the jurisdiction of the court.(o) And an at-* 
tachment for not attending pursuant to a nApcena^ must be 

(m) United States v. Burr. % Vol. 61 a. 633. 687. 

S United States o. Caldwell. 2 DalL 333. 
United States o. Burr. 366* 
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served by the marsbal, as it fe the process of the court, 
Iregulariy issuing for the admiriistration of justice.(/)) ^ 

The circuit court will discharge a witness attending on 
^subpcma^ from arriest niade under process from a state 
icourt.(9) / ' • . . 

.' Death -of party. ■ . 

The 31st sectioniofthe act of September 24th, 1789, 
declares,; that where any .suit shall be depending in any 

' court of the United States, and either of the parties shall 
. die before final judgment, the executor or administrator 
of ^uch deceased party, who was plaintiff, petitioner, or 
defendant, in case the causie of action doth by law survive, 
shall have full power to prosecute or defend any such suit 
or action until final judgment And the defendant or de- 
iendants, are hereby obliged to answer thereto accordingly, 

\ and the court, before whom such cause may be depending, 

. is hereby empowered and directed to hear and determine 
the same, and to render judgment for or against the exe- 
cutor or administrator as the case may require. And if ^ 
such executor or administrator, having been duly served 
wth a scire facias from the office of the clerk of the court 
where such suit is depending, twenty days beforehand;, 
shall neglect or refuse to become a party to the suit, the 
court may render judgment against the estate of the de- 
ceased party, in the same manner, as if the executor or 
^administrator Jiad vohmtarily made himself a party to the 

■ suit And the executor or administrator, wno shall be- . 

I come a party to the suit, as aforesaid, shall, upon motion • 
to the court where such suit is depending, be entitled to a ' 
continuance of the same, until the next term of the said 
court. And if there be two Or more plaintiffs or defend- 

-'* snts, and one or more of them shall die, if the cause of 

* • action shall survive to the surviving plaintiff or pjaintiffs, 
or against the surviving defendant or defendants, the writ 
or action shall not abate, but such death being suggested 
tipon the record, the action sfaqll proceed, at the suit of 

' ( p) United Sutefl «. Burr. 36l». 

j(9) Hunt^j caie 4 Dall. 387. See act of 1789, sect 17, authoiitj to 
adnioister baths, and piinisb for eontea^tf* 
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the fiurviviDf plaintiff or {4ainti£fa, agtinst the Bispvivmg 

defendant or defendants. * , 

In case of the death of parties before judgment, all per- 
.sonal actions, by the common law* abated; ^nd it required 
the aid of some statute, like the foregoing section, to enap 
ble the action to be prosecuted by, or ^again^ the per- 
sonal representative of the deceased, when the cause of 
action surjt^ived. In real actions, the like principle ^e- 
vailed for still stronger reason, for, by the death of either 
' party, the right descends to the heir, and a new cause of 
action springs up, and the plea i^ not, therefore, in the * 
same condition as it was, in the life time of the partyiM 

This statute embraces all cases of death before nnal 
judgment, and, of course, is more extensive than the stat- 
utes of 17 Car. 2, and 8 and 9 W. 3. The death may 
happen before, or after plea pleaded, before or after issue 
joined, before or after verdict, or before or after interlocu- 
tory judgment : and in all these cases, the proceedings are 
^to be exactly as if the executor or administrator were a 
-voluntary party to the suit.(^) 

The executor or administrator may come ^ in instanter^ 
voluntarily, and, in such case, a scire facias is not necessa- 
ry. . It is done oh motion, by order of the court, and he 
may immediately proceed to trial, though, if he pleases, 
he m^y have one continuance. The other party is not 
entitled to a continuance in such case, nor to any del^«(/) 
. But the other party may insist on the production of his 
letters testamentary, before the order of the court permit- • 
ting him to be a party : if, however, the order be made, it 
is then too late for the opposite party to contest the fact of 
his being executor, or to requite oyer of the letters testa- 
inentary, unless it has tajien place improperly, and by sur- 
prise on the coml^u) 

If the administratrix of the plaintiff, in whose name the 
Buit had been revived by scire facias^ upon the death of the 
intestate after issue joined, intermarry, and such intermar- 
riage be pleaded puis darri en continuance^ the scire facias is 
thereby abated, but not the original suit, and a new scir€ 

[rV Greeii 9. Wa&iiu. 6 Wheat. 262. 
tf) Hatch V. Eustis. 1 Gull. 164. 

4) Wilson r. Godman's execaton. 3 Craach. 193. 
ti)Ib. 
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faeufimKy issue, imder tlie above s'ectkm, to reviv^the 
original suit, ia the name of the husbimd and adminis**; 
tratrix, as the personal lepFesentative of the intestate, in 
order to enable her to {Hrosecute the suit to final judg** 
Hient.(a:) * n-^ \ '' 

If the defendant die after verdict for the plaintiff, but 
before final judgment, .and his administrator become a 
. «part;[, and judgment is rendered against him, and execu- 
tion issue thereon, which is returned unsatisfied, oh scire 
facias agpinst the administrator, he may plead plme admn^ 
istravit^ na assets, or - insolvency of the intestate.(y) It 
seems, that execution could not regularly issue till after 
.judgment on the second sdre facias.{z) 

But, as the foregoing section of the act of ^4th Septem*- 
ber, 1789, is confined to personal actions, the pp^wer to 
prosecute and defend being given to the executor or ad- 
ministrator of the deceased party, and not to the heir or 
devisee, the death of either party before judgment, in a 
real action, abates the suit. It was, therefore, held, that 
if the defendant in a writ of right die after a summons serv- 
ed upon him, without having appeared to the suit, the ac- 
tion cannot be revived as to the heirs of the defendant, by 
rule of court, and order thereon : and that if this be done, 
a judgment taken against the heirs by default, will be re-, 

versed, on error brought.(a) 

• • • 

« « 

Juries. • 

By the 29th section of the act of September 24th, 1 789^ 
jurors in all cases, to serve in the courts of the United 
States, shall be designated by lot, or otherwise, in each ^ 
Btate respectively, according to the mode of forming juries ^ 
therein nou; practised, so far aa the laws of the same shaU 
render such designation practicable by the courts, or mar- 
shals of the United States. And the jurors shall have the 
same qualifications, as are requisite for jurors by the laws 
of the state of which they are citizens, to serve in the high- 
est courts of law of such state, and shall be returned, as 



[j?) M<Coal «. Lecamp. 2 Wheat. Ill* 

[y) Hatch v. Etistis. •! OaU. 160. 

[z) lb. , 

[a) Miwkar'8 Jieirs v. Tb^^^m. 7 Wboat. 630. 
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• 

thetk shdl be OccasicHi fortfaim^ ftom such parts of the 
. district, from time to time^ as the court shaH direct, so as 
shall be most favoiirable to an hnpartial trial, and so as 
not to iocur an unnecessary expense^ or unduly to burthesi 
the citizens of imy part of the district^th such services. 
And writs of venire facias^ when directed by the court, shall 
issue from the clerk's office, and shall be setved and re- 
turned by the marshal in his proper person, or by his de- 
puty, or, in case the marshal or his deputy is not an indif* 
ferent person, or is interested in the event of the cause, by 
such fit person as the court shall especially appoint for that 
purpose, to whom they shall administer an oath or affir- 
mation, that he will truly and impariialhf serve and return such 
writ. And'when^ from challenges or otherwise, there shall 
«ot be. ^ jury to determine any civil or criminal cause, the 
marshal or his deputy shall, by order of the court where 
such defect of jurors shall happen, return jurymen de taU- 
bits drcumstantious^ sufficient to complete the pannel, and 
* when the marshal or his deputy are disqualified, a^ afore- 
said, jurors may be returnechby such disinterested person 
as the court may appoint By the 6th section of the act 
of February 28th, 1799, the compensation to jurors in the 
courts of the United States shall be as follows, to wit: to 
each grand^ and other juror, for each day he shall attend 
' in court, one dollar and twenty-five cents : and for trave- 
ling, at the rate of five cents per mile, from their respec- 
tive places of abode, to the place where the court is hol- 
den, and the like allowance for returning. This act ap* 
plies to juries in civil cases, as well as in criminal.(A) By 
the act of May 13th, 1800, sect. 1, jurors to serve in the 
courts of the United States, shall be designated by lot or 
otherwise, in each state or court respectively, according 
to the mode of forming juries to serve in the highest courts 
of law therein, now practised, so far as the same shall ren- 
der such designaticm practicable by the courts and mar-- 
ehals of the United States. But, by the 30th section of the 
aet of April 29th, 1802, no special juries shall be returned 
by the clerks of any of the said circuit courts : but in all ca- 
ses, in which it was the duty of the said clerks to return 
special jqrie^^ before the passing of that act, it shall be the 
duty of the marphal for the district where such circuit court 

(i) Ex parte^itmwd oikpis. >4^0niacb* 443. 
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may be held, to retnni special juriee, in the same manner 
and formt cts by the laws of the respective states the said . 
clerks were required to return the same. 

In a auit for land, in whicfh the defendant pleads that 
the land lies* in another state, the. court of which has ju- 
risdiction, and issue is jomed on this plea to the jurisdic- 
tion, it is not a good cause oi chaUetige to tha array, that 
the marshal, who returned the jury, is a. citizen of the state 
in which the suit is brought. i>ut if the jury be arrayed 
' by u d^uty marshal, who is mterested in the same tract 
of land, fcwr part of whieh the action is brought, under co- , 
iour of the same title as the plaintiff's, the court will quash 
• the array.(c) * " 

/ , On a proceeding by petition, in which the petitioners 
claimed their freedom, a juror bding challenge for fa- 
' vour, on examination before the triers, appeared to have 
Ibrmed and expressed no particular opinion on the casd, 
but, on being questioned further, avowed his detestation 
. «* of slavery to be such, that in a doubtful case he would find 
, , . a verdict for the plaintiffs, and that he had so expressed 
himself in regard to this cause, and added, that if the tes^ 
timony were equal, he should certainly find a verdict for 
the petitioners. The court instructed the triers, that he 
4id not stand indifferent : and it was held, that the court 
exercised a sound discretion, in not permitting the juror to ' 
be swom.(rf ) 

It seems, the alienage of a juror, in^ a civil cause in the 
Qirenit court, may be a cause of challenge before such Ju- 
ror is sworn : but advantage cannot be taken of i^ after 
verdict.(e) 

.. Under the 29th section of the act of September 24th, 
1789, the court may award a /o/^, for a special as well as 
'a common jury.(/) But an exception to the qualifica-. 
tion of a talesmanif as a juror, on the ground of his not be- 
ing an inhabitant of the county, must be taken before he 
13 sworn on the jury. It is too late after wards.(^) 



[c) Fowler v, Lindsej. 3 Dall. 411. 

SMima and child o. Hepburn. 7 Cranch, 290, 
HoUingaworth v, Duane. 4 Dall. 354. 
f) Anon, t DalL 3S2. 

^) Mima and child «. Hepburn. 7 Crencb* 290. ieo/flriher at to 
f po0i. Proceedings in GjpttD^ C^^m. By i|Bl of 26tii Maj, 
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166 CIRCUIT COURT. 

Evidence and Depositions. ' 

The 30th section of the ftct of September 24th, 1789, 
provides, that the mode of proof by oral testimony, and^ 
examination of .witnesses in open court, shall be the same 
in all the courts of the United States, as weU in the trial 
of causes, in equity, and of admiralty and maritime juris- 
diction, as of actions at common law. And, when the tes- 
timony of any person shall be necessary iii any civil canse, 
depending in any district, in any x»ourt of the United States, 
who shall live at a greater distance than one hundred. miles, 
or is bound on a voyage to sea, or is about to go out of 
the United States, or out of such district, ^nd to a great- 
' er distance from the place of trial than as aforesaid, or is 
ancient, or very infirjn ; the deposition of such person may 
be taken de bene esse^ before any justice or judge of any of 
the courts of the United States, or before any chancellor, 
justice, or judge of a Suprenie or Superior court, mayor, 

• Or chief magistrate of a city, or judge of a county court, 
or court of common pleas, of any of the United States, 
not being of counsel or attorney to either of the parties, 
or interested in the event of the cause : provided^ that a 
notification from the magistrate, before whom the depo- 

' sition is to be taken, to the adverse party, to be present at 

* the taking of the same, and to put interrogatories if lie 
think fit, be first made out and served on the adverse 
party, Or his attorney, as either may be nearest, if either 
18 within one hundred miles of the place of such capticHi, 
allowing tune for their attendance after being notified, not 
less than at the rate of one day, Sundays exclusive, for ev-* 
ery twenty nailes travel. And every person, deposing a» 
aforesaid, shall be carefully examined and cautioned, and 
sworn or afl[irmed to testify the whole truths and shall sub* 
scribe the testimony by him or her given, after the same 
shall be reduced to writing, which shall be done only by 
the magistrate taking the deposition, or by the deponent 
in liis presence. And the depositions so taken shall be 
retained by such magistrate, until he deUver the same 
with his awn hand into the court for which they are taken, 
or shall, together with a certificate of the rea^ans as afore- 

162^9 particular provlsioii is made as to juriesy in .civil aiid criminal 
14 tli« disUrict of IiouiakuMr. 
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said of their being taken, and of the notice, if anj, gi^en 
to the adverse party, be by him the said magistrate sealed 
up, and directed to snch court, and remain under his seal, 
Until .opened in court. 

And any person may be compelled to tippear and de- 
pose as aforesaid, in the same manner as to appear and 
testify in open court. 

And unless it shall be made to appear, on the trial of 
any cause, with respect to witnesses whose depositions • 
may have been taken therein, that the witnesses are then 
dead, or gone out of the United States, or to a greater 
distance than as aforesaid^from the place where the court 
■ is sitting, or that by reason, of age, sickness, bodily infir-' 
mity,.or imprisonment, they are unable to travel and ap- 
pear at court, such depositions shall not be admitted . or 
' used in the cause. 

•m Provided^ that nothing herein shall be construed to pre- 
• vent any court of the United States from granting a dedi- , 
mu$ potestatem to take depositions according to common 
usage, when it may be necessary to prevent a failure or 
delay of justice, which power they shall severally possess; 
nor to extend to depositions taken in perpetuam ret memoru- 
om, which, if they relate to matters that may be cognisa- 
He in any court of the United States, a circuit court on , 
application thereto made, as a court of equity, may, ac-^ 
cording to the usages in chancery, direct to be taken. 

By 3ie act of February 20tb, 1812, in any cause de- 
pending before a court c^the United States, it shall be* 
lawfiil for such court, in its discretion, to admit in evi- 
dence any deposition taken in petpetuam ret memoriamy 
which would be so admissable in a court of the state, 
wherein such cause is pending, according to the laws * 
thereo£ 

By the act of 1st March, 1817, the commissioners who 
are iiow, or hereafter may be, apjpointed by virtue of thQ 
act of February 20th, 1812, (to take affidavits and bail in 
civil causes,)(^') shall and may exercise all the powers ihat * 
. a justice or jucJge of any of the courts of the United States 
' may exercise, by virtue of the 30th section of the act of 
September 24th, 1789, above-mentioned. 

There ere two modes of taking depositions under these 
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170 CIRCUIT COURT. 

acts. By the first, notic^ m certain cases is not necelMra.^ 
ry, but the forms prescribed must be strictly pursued. By 
a subsequent part oftlie section, depositions may be taken 
by dedimus potestatem^ according to common usage. The 
state laws, in the latter case, are to be referred to on the 
subject of notice, and if they do not authorise notice to be 
givento the attorney at law, a deposition taken under such 
notice cannot be read in evidence.(i) And depositions 
• taken under a dedimus potesiatem are not, under any cir-t 

. cumstances, considered as taken de bene esse^ but are ab- 
solute, whether the witness reside beyond the process of 
the court or wittiin it The 30th section of the act of 
September 24th 1789, relating to depositions, is confined 
to those taken under its enacting part. Therefore, ^iihere * 
a commission is issued by consent, both parties nauDdng 
commissioners, and filing interrogatories, the depositicms 
taken under it are evidence, though the witnesses residai 

. only thirty-three miles fi-om the place of holding the • 
court.(^) 

• . Q^ry^ If such commission issue without consent, whe- 
ther the other party is bound to object at the time, or du- 
ring the term when the rule is entered, or may object af- • 
terwards.(/) 

The court, has authority to allow interrogatories or 

' commissions to be filed at any time, on shewing a proper 

case : but will, if the circumstances require it, order the 

^ interrogataries to be filed previous to issuing the cominis- 

* sion, and direct otherwise specially, the manner of exe- 
cuting the commission.(m) 

It is a sufficient execution of a commission, if all the in- 
terrogatories are substantially, though not formally an- 
swered,(n) If a commission be directed to four conimis- 
sioners abroad jointly, it cannot be executed by three of 
them, though two of them be of the nomination of the par- 
ty objecting.(o) So, where a commission was directed to 
five persons at BueAos Ayres^or any of them, three of whom ' 

^t) Buddicum 9^ Kirk. 3 Cnnch, 297. 
'. (k) Sergeant v. Biddle. . 4 Wheat. See, however^ 3 Wash. C-C* 
Kep. 408, and 4 ib. 725, this case explained 

7) Ib. 

m) Cunmngham ©. Otis. 1 GaH. 166. . 

[n) Nelson «» United States. 1 Pet. 2S7. 

(o) Guppy 9* Brown. 4DalL410. . ■ 
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yfftTt nominated by the plaintiffs, and two by the defen- 
dant^ and was executed by one of those persons in con- 
junction with the American consul, the latter of whom 
certified, that all the persons named in the commission 
but one were dead or removed, «md that the commission 
was delivered to him, and that he convoked the remaining 
commissioner and the witness before him, and that the 
examination of the witness was taken by himself and the 
commissioner, the deposition was held inadmissible, be- 
cause the examination was taken in conjunction with a 
person not named in the commission, who voluntarily and 
unnecessarily intruded himself into the busiBess.( o) 

A deposition taken de bene esse cannot be read on the 
toial of a common law suit, unless it appear that the wit- 
• aess has been served with a su^pceruij atfd from some suffi- 
cient cause cannot attend, though it appear by the certifi- 
cate of the judge who took the deposition, that the wit-- » 
'uess resides three hundred miles from the place where the 
court is sitting, and that the adverse party was notified 
and attended, (y) 

. In all cases where there is an attorney of record, notice 
of depositions, de bene esse^ to be taken by the adverse par- 
ty, should be given to such attorney, though the place of 
taking be more than one hundred miles from the place. -' 
where the court, in which the cause is depending, , sits. 
And in all causes in which the United States are a party, 
if there is an attorney of the United States residing with* 
in one hundred miles of the place of caption, notice must 
be given to such attorney of the taking of depositions 
to be used in such causcs/r) 

• The circumstance that the witness lives at the distance 
of more* than one hundred miles fi'om the place of trial, 
and therefore his deposition might have been taken de bene 
esse^ under these acts, is not a sufficient reason for the other 
party to force the cause on to trial, in the absence of the 
witness, if he be material, has been sick, and promised to 
jittend the trial, though the suit be ejectment, in which the 
verdict is not conclusive, and though the fects which the 
witness is to prove are not disclosed.(*) 

p) Wiliiogfc CoDsequa. 1 Pet 309. ^ ' 

[q) Browne's lessee v, Gatloway. 1 Pet. 294, ' . . 
[r) The Argo. £ Gall.,314. ' • " 

(s) S]^me'8 lessee r^Irrine. i .Hali, 58$* ^ 






172 CIRCUIT COURT. 

Where a deposition, taken de bene esse^ was opened by 
the clerk out of court, supposing it to be a letter, it was 
held a fatal objection to it oeing read in evidence.(/) 
' If depositions have not bedn taken in conformity with 
the acts of Congress, and the rules of the circuit court, 
they cannot be read in evidence, though they were taken 
according to the practice prevailing in the state courts ; 
unless the parties expressly wave the objection, or, by pre- 
vious consent, agree to have them taken, and made evi- 
dence/w) 

By the act of Congress of the 24th January, T827, sect. 
1, it is now enacted, that whenever a commission shall be 
issued, by any court of the United States, for taking the 
testimony of a witness or witnesses, at any place within 
the United StateS, or the territories thereof it shall be 
lawful for the clerk of any court of the United States for 
the district or territory within which such place may be, 
and he is thereby enjoined and required, upon the applica- 
tion of either of the parties in the suit, cause, or action, or 
proceeding, in which such commission shall have been 
issued, his, her, or their agent or agents, to issue a sub- 
poena or subpoenas for such witness or witnesses residing 
or being within the said district or territory as shall be 
named in the said commission commanding such witness 
or witnesses to appear and testify before the commission* 
er or commissioners in such commission named at a lime 
and place in the subpoena to be stated, and if any witness 
after being duly served with such subpoena, shall refuse or 
neglect to appear,, or, after appearing, shall refuse to tes- 
tify, (not being privileged from giving testimony,) such 
refusal or neglect being proved to the satisfaction of any 
judge of the court, whose clerk shall have issued such 
subpoena or subpoenas, he may thereupon proceed to en- 
force obedience to the process, or to punish the disobedi* 
ence in like manner as any court of the United States may 
do in case of disobedience to process of subpcma ad tesHfi^ 
candum issued by such court, and the witness or witnesses 
in such cases shall be allowed the same compensation as 
is allowed to witnesses attending the courts of the United 
States ; provided that no witness shall be required to attend 
at any place out of the county in which he ^may reside^ 



\ 



i) Beale 9. Thompson: 6 Cranch, 71.. 
u) EiruM «. £«Coa. 7 Whatt. 4$6; | 
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nw more than fbrty miles from his place of residence to 

. give his or her deposition under this law. 

StcHoH % enacts that whenever either of the parties in 
each suit, cause, action, or proceeding, shall apply to an/ 
judge of a court of the United States in the district or ter- 
ritory of the United. States in which the place of taking- 
such testimony may be, for a mtbpana duces tecutn^ com- 
manding the witness* therein to be named to appear and 
testify before the said commissioner or commissioners at ' 
the time and place in the said subpoena to be stated, and 
also to bring or carry with him or her, and produce to^ 
such commissioner or commissioners, any jpaper, writing, 
or written instrument, or book or other docu^nents sup- 
posed to be in the possession or powerof such witness, 
such |udg9 being satisfied by the affidavit of the person 
applying or otherwise, that there is reason to believe that 
such paper, &c. is in the possession or power of the wit- 
ness, and that the same, if produced, would be competent 
and material evidence for the party applying therefor, may 
order the clerk of the court of wh^ch he is a judge to issue 
such subpcma duces tecum accordingly, and ii such witness, 
after being duly served with such sul^poBna duces teenm shall 
fail to produce any such paper, &c. being in the posses- 
fiion or power of any such witness and described m such 
subp€sna duces tecum before, and to such commissioner or 
eommissioners at the time and place in such subpoena 
0tated, such failure being proved to the satisfaction of said 
judge, he may proceed to enforce obedience to the said 
process of subpcena duces tecum^ or to punish the disobedi- 
ence ialike manner as any court of the United States may 
do in case of disobedience to alike process issued by such 
court, and when any such paper, kc. shall be produced to 
such commissioner or commissioners, he or. they shall at 
the cost of the party requiring the same, cause to be made- 
a fair and correct copy thereof, or of so much thereof as 
shall be required by either of the parties ; provided^ that 
no witness shall be deemed guilty of contempt for dls-* 
obeying sm subpoena directed to him by virtue of this act, 
unless his fees for going to and returning from and one 
day's attendance at the place of examination shall be paid 

. or tendered to him at the time of the service of the sub- 
pceoa.^ 



• ^ « 



N. • • 



174 CIRCUIT COURT. 

New Trial tmiStay of EjiMntioo. - 

By the 17Ui Bection of the act of Sq)tomber 24th, 1789, 
all the said courts of the United States, (Supreme, circuit 
and district,) shall have power to grant new trials in cases 
where there has been a trial by jury, for reasons for which 

• new triajs ha?e usually been granted in the courts of law. 
Aftd by sect 16, when in a circuit court, judgment upon a 
verdict in a civil action shall be entered, execution may 
on motion of either party, at the discretion of the court, 
a»d on such* conditions, for the security of the adverse 
party, as they may judge proper, be stayed forty two days 
from the time of entering judgment, to give time to file m 
the clerk's ofHce of said court a petition for a new triaL 
And if such petition be there filed, within said term of 
forty two days, with a certificate thereon, firom either of 
the judges of such court, that he allows the same to be 
filed, which certificate he may make, or refuse, at his dis- 

• cretion, execution shall, of course, be further stayed, to 
the next session of said court And, if a new trial be 
grantedt the former judgment shall be thereby rendered 
void* 

Spedal Demurrer and Amendments. 

The 32d section of the act of September 24th, 1789, 
declares, that no summons, writ, declaration, return^ pro- 
cess, judgment, or other proceedings in civil causes, in 
any of the courts of the United States shall be abated, ar- 
rested, quashed, or reversed, for any defect or want of 
form, but the said courts respectively shall proceed and 
^tve judgment according as the right of the cause and 
matter in law shall appear unto them, without regarding 
any imperfections, defects, or want of form in such writ, 
declaration, or other pleading, return, process, judgment, 
or course of proceeding whatsoever, except those only, in 
ctfies of demurrer, which the party demurring shall spe- 
cially set down and express together with his demurrer as 
- the cause thereof And the said courts respectively shall 
and may by virtue of this act from time to time, amend all 
and every such imperfecticms, defects, and wan(s of form, 
other than those only which the' party demurring shall ex- 
press as aforesaid, and may at any -time permit either of 
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the parties to anieiid haj defect in the process 6t plead- 
ings, upon such conditions at the said courts respectively 
shall in their discretion and by their rules prescribe. 

The circuit court may grant heave to amend, after a 
cause has been remanded by the Supreme Court for a 
new trial.(x) So, after thex^ause has been remanded, the 
inferior court may receive additional pleas, or admit any 
any amendment in those already filed, although the Su» 
preme Court has decided those pleas to be bad on de^ 
murrer to them.( y) For the Supreme Court will not give 
directions for amendments, but leave them to the court * 
below^(;2) 

Costs. 

The 20th section of the act of, September 24th, 1789, 
declares, that where in a circuit court, a plaintiff in an ac- 
tion originally brought there, other than the United States, 
recovers less than the sum or value of five hundred dol- 
lars, he shall not be allowed, but at the discretion of the 
court, may be adjudged to pay costs.(a) 

If the plaihtifif recover in an action at common law, or 
in one arising under the constitution or laws of the United 
States, less than five hundred dollars, he is not entitled to 
costs, but at the discretion of the court may be adjudged 
to pay them.(^) 

By the 4th section of the act of March 1st, 1793, there 
shall be allowed and taxed- in the Supreme, circuit, and 
district courts, in favour of the parties obtaining judgmentis^ 
therein, such compensation^ for their travel, and atten- 
dance, and for attorneys bmA counseUor^s fees, (except in 
the district courts, in cases of admiralty and maritime ju- 
risdiction^) aa are allowed in the Supreme or Superior 
courts of the respective states.((?) 

By the Ist section of the act of 22d July, 1813, when» 

ever there shall be several actions, or processes, against 

■ 

Cx\ PoUard «. Dwigbt 4 Gnlncb, 421. 
\y) Marine Insurance Company 9, Hodgson. 6 Cranchy 206. 
Tz) Sheehy v. Mandeville. 6 Cranch, 253. But see aritef 51. 87. 
' fa) See anUf 106. 
ib\ Kneass «. Tke JBefauj^lkilt Bank. 4 Wash/ C. C. Rep. 106. 
(«) This aci weiva to have aspired on the 3d Marcli» 1799* See foit. 
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persons who nagfat l^aUy be joined in one action at pro* 
cess^ touching any dematul, i>r matter in dispute, before a. 
court of the United States, or of the territories thereof^ 
tf judgment be given for the party pnrsuiii^ the same, such 
party «]baU not thereon . recover the costs of more thaa 
one action, or proceto, unless, special cause for several 
actions or processes shall be satisfactorily shewn on mo> 
tion in open court By sect 3, whenever causes of like 
nature, or relative to the same queition, «hall be pending 
before a court of the United States, or of the territories* 
thereof, it shall be lawful for the court to make such or- 
ders and rules, concerning proceedings therein, as may be 
conformable to. the principles and usages belonging to 
courts, for avoiding unnecessary costs or delay in the ad- 
ministration of justice ; and accordingly, causes may be 
consolidated) as to the court shall appear reasonable. 
And, if ady attorney, proctor, or other person admitted to 
manage and conduct causes, in a court of the United 
States, or the territories thereof, shaU appear to have mul- 
tiplied the proceedings in any case before the court, so as 
to increase costs unreasonably and vexatiously, such per- 
son may b6 required, by order of the court, to satisfy any 
excess of costs so incurred 

Judgments. 

By the act of 19th May, 1828, sect 2, it is provided, 
that in any one of the United States where judgments are 
a Uen upon the property of the defendant, and where by 
the laws of such state defendants are entitled in the courts 
jthereof to an imparlance of one term, or more, defendants 
in actions in the courts of the United States holden in 
such state, should be ^titled to an iqipailance of (me 
term.(c2) 

■ 

. Elxecutl(ms.(e) 

* The act of May 8th, 1792, sect 2, provides, that the 
forms of executions and other prpcess in suits at conmMm 
laW) except their^ style^, shall be the same as were then 



!5 



^TIm State of Louisiana ia excepted, sect 4* 
^ See New Trkl and Stay of Exeeuties, m^ 174. 
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wed m ptursuance of the act of 39tli^ Sept<^mBer, 1789, ex- 
cept so far as may have beett provided for by the act of 
24th deptember, 17&9, sitbject to such alterations and ad- 
ditions as the circttft or Sopreme Court may make.(r) 
Provided, that on judgment in aiiy of the cases afwesaici, 
where different kifids of executions are issuable in succes- . 
sion, a ccpias ad satisfadendmn being one, the plaintiff «hatll 
have his elewfon to takje out a capias ad satisfaciendum in 
the first instance. The act of September 24th, 1789, sect 
83, provides, that until the expiration of ten days, (Sun- 
.Aiys exclusive,) aft6r rendering judgment or passing a <ie- 
Cree, executions shall not issue in any case where a writ 
of error may be a supersedeas^ in ofderto giv5 time to take 
but a writ of, error. ■ i 

By the 8th section of the act of March 2d, 1793, where ' 
it was then required by tbelaw^s of any state, that goods 
taken in execution on a writ of fieri fadas^ shall be apprais-^ 
ed previous to the sale thereof, it shall be lawful for the 
appraisers appointed under the authority of the state, to 
appraise goods taken in execution on a fieri facias issued 
out of any court of the United States,- m the same man- 
ner, AS if such writ had issued out of a court heM under 
the authority of the same. And it sh^U be the duty of the 
marshal, in whose custody such goods may "be, to sum- 
mon the appraisers, in like manner as the sheriff is by the 
laws of the state required' to sumrtion them, and the ap- 
praisers sfhall be entitled to the like'^ fees as in case of ap- 
praisement under the laws of the state. And if the apprais- 
ersj being duly summoned under the laws of the state, 
^hall fail to attend and perform the duties required of them, 
the marshal may proceed to sell such goods without an 
appraisement.(^) 

By the 6th section of the act of 3d March, 1797, all 
writs of execution, upon any judgmeiit obtained for the use 
of the United States^ in any of the courts of the United States, 
may run, and be executed in any other state, or in any of 
the territories of the United States, but shall be issued 
from, and made returnable to the court where the judg- 
ment was obtained^ any law to the contrary notwithstand- 
ing- 
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178 CIRCUIT COURT. 

By the, act of May 7th, ISOO,, sect 3; whenever a mar- 

ahal shall* sell any lan^j tenemeDts, or hereditaments, by 
virtue of process from a court of the United States, and 
shall die, or be removed from offica, or the term -oS his 
comjnission expire, before a deed shall be executed for the 
same by him to the purchaser, in ev^y such case the purcfaa- 
9er or plaintifTat Whose suit the sale was made may ^pply to 
the court froiB which the process issued, afld i^t forth the 
case, assigning the reason why the title was not perfected by 
the marshal who, sold the same, and, thereupon, the court 
may order the marshal for thetime being, to perfect the title, 
and exeduteadeed tothe purchaser, he paying the purchase 
money and costs remaining unpaid. And when a marshal 
shall take in execution any lands, tenements, or heredita- 
ments, and shall die^ or be* removed frpm office, or the 
term of his commission expire, before sale* or other final 
disposition, made of the* same, in every such case, the like 
process shall issue to the succeeding marshal, . and tfae^ 
same proceedings shall be had, ad if such former marshal 
had not died, or been removed, or the term of his com- 
mission had not <e:spired* And the provisions in this sec^ 
tion contained, shall be extended to all the cases reeipeo* 
tively, which may have happened before the passing of 
this act 

All writ^ o( execution upon .any judgment or deciee, 
obtained in any of the district of circuit courts of the 
United States, in any one state which shall have been, w 
may hereafter be divided into two judicial districts, ma? 
run and be executed in any part of such state : but shatt 
be issued and made returnable to the oourt where the 
judgment was obtained.(A) 

By the act of 19th May, 1828, sect 3, it is enacted, that 
writs of execution^ and other final process, issued on judg- 
pients and decrees rendered in any of the courts of the 
United States, and the proceedings thereupon, shall 
be the same, except their style, in each state respec- 
tively, as are now ui^ed ' in the courts of such state> 
saving to the courts of the United States in those statea 
in which there are not courts of equity with the ordinary 

' (ib)A<^of20tliMay, 1826. 
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aqnity jnrisdictioir, die power of prescribing the mode of 
execating their decrees in equity by rule* of court-^Pro- 
mded^ however^ that it shall bd in the power of the courts, 
if they see fit in their dtecretion? t>y rules of court so far 
tb alter .finat process in said courts, as to conform the 
eame to aa^ change which may be adopted^ by the legisla- 
tures of tfierespective states for the state court£L(t) 

* • • , • , . 

(Q Aft state of Loouiana is*ezcept»d from duA act» aect 4. • 
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CHAPTER XIX. 



CIRCUIT COURT— EQUITY JURISDlCriON.(a) 

The acts of Congress give the circuit court jurisdictioa 
in the cases prescribed,(6) in equity suits, as* well as ia 
common law suits. The district court has iio equity jtt- 
risdictionr, Except as to injunctions. 

By the Ipth se.ction of the act of September 24th, 1789» 
auits in equity shall not be sustained in either ofthe coCirIa 
of the United States, in any caBe where plain adequate 
and complete remedy may be had at law. Thia, it «eeinfl, 
was the rule independently of the act of Cojigresa«(r). 

By the act of March 2d) 1793, writs of ne exeat a^d in- 
junctions may, be granted by any judge of the "^Supreme 
. Couft, in cases where they might be granted by the Su- 
preme orcIrcMit court t but no writ ofne ex«a/shall be grant- 
ed, unless a suit in equity be commenced, and satisfectory 
proof shall be made to the court or judge granting the same, 
that the defendant designs qaickly to depart from the Uni- 
ted States. Nor shall a writ of injunction be granted, to 
stay proceedings in any court of a state ; nor shall such 
writ be gFanted in any case, without reasonable previous 
notice to the adverse party, or his attorney, of the time 
and place of movifig for the same. 

A circuit court cannot enjoin proceedings in a state 
•court, Uiough the bill was filed in 41 state court of chance- 
17 and removed into the circuit co\xtL(d) 

A circuit court may issue an injunction to stay proceed- 
ings on a judgment in the same court, between die same 
j>artie9^ and u the subjxtna be served out of the district, 

(a) See onlfy Circuit Court — Practice, 160, 151. See also amUf 29. 

• (ft) See the 1 1 th section of the act ofBeptember SMi, 1789, mUe 103. 

(e) New York o. CoDnecticdt. 4 DM, 5. Pavsbson J. See Geoim 
«. BrailsfonL 2 DaU. 406. ^ ' 

{£) Digp 9. Wcicott 4 Cranch \M. 
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and the dofniKiint Sim an answer to the bdM, without ob« 
jecting to the s^vice of proeeaw^ the ootirt has jurisdie- * 

tioQ.(^ 

Tm notice requised by this MtyAxtwds to applications 
to the Supreme opt circuit eoart for ijijunotions, as well * 
a^ to those which are made to a single judgfs* A shorter 
potice, however is considered reasonable, in the case of 
im application to a court than- would ifeqprallv be required 
' in most cases of application jto- a single jucfge. Where, ^ 
*' therefore, a bill was filed in the Supreme Court of the Upi- 
. ted States,- praying an' injunction, to restrain the defen- 
^wts from proceeding in ejectmrats brought m Connec- 
tieut, for lands alleged to lie in the t^fritory of New York, 
notices that the injunction would be moved for, delivered 
on the l^Sth iemd 26th July, when the teroi^ifas to com- 
n^ice on the 5th, und did commence on the 6th August 
easqfaigt were Iteldr reasoniible.(/) 

'Wh^ea circuit court made a decree in an equity case, 
in the year 1804, und the defendant in the year 18Qd, filed 
k bill of review, tfie court has not power over .its own de- 
cree, so as to set th^ same aside, on motion of one of tba 
defendants, after the expiration of th^^erm in which it 
was rendered.(g) . . 

If there be several defendanfas in a suit in equity, in the 
circuit court, 'some of whom appear by the fwadin^ to 
be citizens of a different .^aie n'on that of the plamtifT, 
and others are not go stated, if a joint interest vested in all 
the defendants, the court has no jurisdiction over the cause. 
Ifa distinct interest vested in the one who is named a citizen 
of a different state, so that substantial justice (so far as 
he was interested,)^ could be done, without affecting the 
other defendants^ the linadi^tion of tJie court ought to be 
exercised as to him aJQOe'.(A). 

If citizenship be properly averred in a bill in equity th^ 
defendant cannot controvert it by general answ^^ bnfc 
must except by plea,(f) 

By the act of February )3th, 1807, th^ judges cSthe 
district courts of the United States shall have as full pow* 



^) Logan 9. Patrick. 6 Cranchy S8S. 
^ New York 9. Connecticut et oZ.. 4 DaH« 1. 
„ , Cameron «. M'Roberts. 3 Wheat. 591 . ' ' ' 

A) Cameron 9. M'Rfberts. ^ Wheat. 691. 
*^ Dodge 9. PsrkiMi 4 Iisaon» 435. 
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er to grant writs (A injunction^ to operate wklun theit res- 

* peoliv^ districts, as is. now exercised by any of the judges 

of the Supreme Court of the United States, under the same 

rules, regulations and restrictions, as are prescribed by the 

..several acts of Congress estabKshlng;' the judiciary of the 

United States, any law to the - c<mtrtfy notwithstanding 

Provided^ that the same shall not imless so ordeKd by. 

the circuit court, continue longer than te the circuit court 

^ then next ensuing ; nor shall an injunction bcrissued by a 

district judge, in any cade Tehere the party has had a rea* 

sonable timeto apply to the circui|; court for the writ. 

The circuit court had always an equitalfle jurisdiction 
in suits* respecting patent right, where tb^ eharaoter of tjbe 
parties gave it jurisdiction, ^but not 'Otherwise. It could 
not, therefore, grant an injunction on behalf df {l citizen 
of tiie stAte in which the court sat, against' a citizen of the 
same State, although it was to protect a patent right 
granted* under the laws of^the United ^States ; for the acts 
of congress did not allow it in sueh cafb, to take cogni-^ 
sance as a court of equity, of suhs between citizens of the* 
mmQ state, thoufi4i they did as a court of law. If it be- 
came necessary, ni an action at law regularly before a 
court, for 'either party to resort to the equity side; in aid, 
or in defence'^ that action, buj^ applicatioii might, per- 
haps, have been proper.r;) 

But now, by the act*oriSthy Febniary, 1819, its juris- 
diction is extended. The 1st seetion provides, that the 
circuit court of '-the United States shall have original 
cognisttDce, as well in equity, as at law, 6f all actions, suits, 
controversies, and cases arising undf f anv law of the Unit- 
ed States, granting or confirming taatrtnors or inventors, 
the exclusive right to their respective writings, inventions, 
and discoveries ; and upon any h(U in equity filed by any 
party aggrieved, in toy sikch cases, shall have authority to 
flrant ii^unctions, according to the course and principles of 
courts of equity,, to prevent the violation of the rights of 
. any authors or inventors, secured to them by any laws of 
the United States, on such terms apd conditions as the 
said courts, may deem fit and reasonable : provided hotO' 
eiMf, tfaat'fi^om all judgtnents and decrees of any circuit 
courta rendered in the premises, a writ of error or appeal, 

(J) Linngstoao. Vanlnghen. 4 Hall's Law Jorni. 56. 7 Craneht 27. 
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118 the cuse mafreqiwe, 'shall lie to the Siqprefiie Court of 
the United States, in the same mabner aad under the' same 
circumstances, |ia is no^w proWdied by law, in other judg* 
Blunts and decrees of such circuit court.r/b) 

The 3Qth section of the, aot of 24th September, 1789, 
enacts, that • the mode of proof by oral testimony and ex* 
umin^ion of witnesf^es in Ofien court, dhall be the same 
in all. the courts o£ the United States, as well in the trial 
of causes in equity and of admiraky and maritime jurisdic- . 
tion, as of actions at cofnmon law. 
, By tjie act x>f 29th Aprijl, 1 802, sect. 25, in all suits in 
. equity, if i^hi^l be ia th^ discretion of the courts upon the 
request of either party,, to order the teslim<my of the wit* 
bosses therein to be taken l^ depositionn, which deposi* 
tions shall be taken in conformity to the ^egaltltions pre- 
scribed by law, foe the court of the highest origiiial juris* 
diction in equity, in Cases 'of a similar mture, in that state 
in which the coiilrtl^ of the jUnited States may be hoiden. 
Frrmdedf hmw^^ thatnotjiing hereiili contained shall exr 
tend to the circuit courts which may be hoiden in those 
states in whioh' testimony in cbancery is not taken by de-» 
position.(/) 

The 30th section^ of the act of September ^4th, MSd, 
provides, that nothing therein shall, be cbnstrued to ex- 
tend to depositions inverpeiudm Mt mefhoriamj .which, if 
^ they relate to matters that.BMy be cognisable in any court 
: of the United States, a circuit court, on application there- 
to ma^e as a court of equity, may, accof ding to the usages 
in chancery, direct to be taken.(9yi) 

It has been held, that a circuit court of Tennessee could 
not as a court of Equity, award a writ of habere facias pos^ 
sessionem^ to enforce its decree, by whicK it Tested in the 
complainant l^nds of which the defendant retained pos* 
session/n) • ' 

In a cnancery suit, the pircuit court being always com-' 
petent to award easts in that conrt, may do so after rever- 
sal in the Supreme Court and mi^ndate, and may* issue 
execution therefor, wbwethe decree of the Supreme Court 

(k) See anU Writ of Error, Practice and ApjpNeak. 
fZ) See ante. . " . * • 

m) See act <^20th» Febmarjr, 1812, ante, 
[n) Wallen o. WUliaine. 8 Cratiob, 609. 
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directs payment of the money and isterest, and sock exe* 
cution and proceedings in the same tu9, according to equity 
'and justice and the laws ef the Unit^d-States, ought to be 
had(o) Although it may be the practice in the state 
courts of chancery,* tt> have the facts in an equity ^t 
found*by a jury, yet the circuit court sitting in such state 
will not adopt that, practice, btit the court will detwmine 
the facts as well as the equity of the case.QD) 

If a sjiit in equity in the circuit cowt oi *» state, in- 
volve the naked question of title tolapds lying in anoth^ 
state, the soft is local and the circuit court. has no jurisdic- 
tion. Thus, if a suit in equity in the circuit court of Ken- 
tucky for the purpose of obtaining a poftveyance. of lands 
lying in the state of Ohio, or damages for not conveying, 
be in its character a suit brou^t to establish h prior title 
originating under the land law of Virginia against a per- 
son claiming under a senior patent, and is therefore to be 
considered as a substitute for a caveat introduced by the 
peculiar circumstances attending tl\0deti(ies,it is a local 
action, and must be confinecf to the courts sitting in Ken- 
tucky. But in a case of fraud, of tmst, or of contract, 
the jurisdiction of a court of cbs^icerv is sustainable, 
wherever the person may be found, iiltnough lands not 
within the jurisdiction, of that coutt may be a&cted by the 
decree. If, therefore, t smt in equity in the circuit court 
of Kentucky inihe case above mentioned, shew a breach 
of contract express or implied, oranv species ofmalafolesj 
which will in equitjr" convert the defendant into a trustee 
for the complainant, the cirfcuit coiirt of Kentucky has ju- 
risdiction, and may decree respecting the title to the 
land3.(a) 

A bm in equity to enjoin a judgment lies in the circuit 
court where the judgment is given, though the original 
plaintiff resides in and is a citizen of another state.(f ) 
■ . " • ' , • '•• ' • • 

[o) M'Knigiit'iK Cnug^s administrator. 6 Craacb, 1ST. 
p) Massie v. Watts. 6 Ciwpb, 150. See aMkf 148. » 
q) WatU «. Maasie. S Craiieh, US. 
fr) Dunlap «. Sletaooy 4 Mafloii» 349. « 
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* THb DiBtTuiyi c6ui;ts eiM&pose anotller class of ^inferior 
courts establit^h^j&y Copgressii|« coBforQiity to the power 

. .given by the constitution. . , *^ ^ • . 

- , ,ForthQpw|K)socrfthei]f,^gani2ationit1ieU^ 
are divided into cUstncte/ jfi each of which .is a court, 

* called a patriot Court, wJ^icl^ ^y ihe,^, an4 3d gee^ons 
pf the act o( J^ep^mJ^er 24th5. 17&9^ifl to consist of one 
judj^e, who i^ to residi^ iq the district for yrhich he is a^. 
pointed, aod to h^ an^ufjly fyifx session^. By guhse- 
quent|itQt(i»of Congreps tUe number of an^iiai ggBsaioils ii). 
particular districtsg. is Btmetimes more «ad $(^edi9ed 
less, -and they 9f^ tp 1)6 |ield alt various plaoea in the die-' 
triot • ..... .i ' • , .. 

I'Kese districts; «re at present as fodprirei^., .^ 
Southero district pfltT^w Yof£ 
^ Northern distria of Now York ^ ' 
. New Jersey. .- ,, .. .^ .' 

C^itfiecticttt; . % . . r ^ 
£aaterB c^strict of PeittsykHnia. . ' 
West^ district pf PiBfiDs^lvaiEa. ^ 

Delaware. . ' \ 

Ma^^achusettd. 

Maine. . . 

Marj^sBd.' .. ' ^ 

Goorgia. \ . * 

New HaoQI^shire. . * 
* EaMern dmrict of Virginia* ' 
Western cmtnct of Virginia. 
Keatucky.^ *• ' . 
£ast«m district of Soulh Carolina. 
Western district qj^-^oiith Oarolia& 



• * 
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' North CwmliMu 
Rhode Island. * 
Vertnodt. • •• . ' 

TV est TenneMM. . 

£a stern district of Lpoisiana. v 
Westecn district of Louisiana* 
Indiana. ^ 

Mississippi ; 

lUinooi: * . , • • • 

Na^h^m distiiot of AlabaUBU . 
Southern district of Alat»a«ui. 
MissoutL ' ^ 

- East a^d West Florida. • •. • « 

There is iiso one.di^trict courl^for (iie District of Cohmi- 
bia, h^ hf tbecM^ju&tice of the cireuiVoooh of that 
districL • • • ^ ' • . * v»- 

' A elads of these eonrtu eMr^ises^the powevB of a ck- 
cuit court ^ under the ' save regulations *as t^ey! w^ire for- 
merly exercised by the DJidtVict Gourtef Kenthpky, which 
was the first of the^kind. Sy the.actoif September 'a4th, 
178SL sect 10, the dv^trict court m Kontaahy district was^ 
besides^ the usual Jurisdiction^of a district court, ideated 
with j«risdk:fion of aU other causes, except of appeals and 
writs of erjor, therein after made H^ognisable in a chrcoit 
courti and writs of error and appeals were to he from 4e- 
cisi(visifaereu|4o the Supreme Courts and, under the same 
regulatiohs ; . npd by the. 1 2th lection, cases might be re- 
moved from a state court to* si}ch courts in theM^aoae majd- 
, ner as to a circuit court Of * this descriptibn at present 
jUre the dis^iQt courts of, . 

The Nortibern district of New York. . 
The Western district of Peonsylyania* .. 
. The Western district of Virgiitfa, 
. Louisiana* * ' . ' 

* Indiana. , * . 

. Mississipfa. 
niinofls. . . 

Alabama. ^' > 

%Mi086uri. > ' w 

; Eatt And W«at 4*Mi4^« 



» • 



The same powers of a circuit cpwt Were given by the 
10th and 2l8t sections of the act of September 24th, 1789, 
to the jddge Of the district court pf ftfaine, but writs (^Terror 
ttnd'e.ppeftla were to Ke from ^al court to flie rarcuit court 

' of MassEfchiBettB. A circuit teourt haying been since esta- 
)>Iished in Maine, the only court of thta degcripticm after- 
wards, in -exiBtericB wa^tne ^istrii^fcourt of <he Northern 
district "of New Yoi-k, frem-whictt wl'its of erTt)r and ap- 
peals laf trt the' circuit court *in the "Southern district of 
NewVork.r«) -■ ", ■• . ' , . : ' 
. BatthisisntfwiUered'bf Ae act effi2ft May 1826, liy 

'■ jw^ch' 'appeals' and^ write of eVroy he from the district 
cottrt-of the Nbr^ern Jlferict tif "New York when exeroi- 
Bingtbe power* of a circqit court to ths Supreme Court'; ' 
-ancTa pfoviaioh is ;ma'de lot-CRu^ea tliai hs^ been removed 
front that court io'thftirfrcuk cwurt of the Southern, dla- 

' tfict of thatsbite.- .' ■ ' ' : 

■ TheljMi.sectioif'oFthef act t>f$6pjeniber 24th,' 1789, 
fl?fea".tbe district coUr*s power to appoint^lerks; and the 
cle»k oftflf^diitrictrtiartia tbbeeftrkb/the circoit court* 
By tlte.3d section -the Tecotds a.re to l» kept Vt the place 
of hoidi^the. court-, l^ere there is.only one pla,ce : and" 
whbre th«r« are tww,'at rti'e <place appointed by the di3>- 

lace-of hold- 

' appe^ lies 
tSjto'tbeSu- 

24th, 1789, 

courts at bis 

:ourts, or in 

distrfcts thnxb^ve two, at efthef pf them, at the discretion 

of the judge, or at sbehother^place in the district, as th^ 

nature of the.'busdi^3 and his diac^tion shall direct. - 

By the %^ flection of the act of September Srith, 1789, 
a district «k>bTt,in ease a(the inability of the jhdge to at- . 
tend M the coramcncement of a session, may, by virtue of 
a written order from tljc judge, dltacted to the matahal of 
the diBtrieti>e,qdj<»BTned>,By the. said'biarshal, ta.such 
ilay antecedent to tbBfBext stated fiesfiioii of the' sard court, . 
as, in tli&said ordershall Ife appointed ; and in case of the' 

<<i) Actof9(h Apii),1814,attdS«)'Kkrcb380 . 
(b) Sea oBte, 37. 4a: • . • 
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death of said Judg •» luxd . his vacaacy not being gupptted, 
all process, pleadings, and proceeding, of what nature so* 
ever,^ pending before th^ said court, shall be. continued of 
-Goursef, until., thd next stated session ailer the appointment 
and acceptance of the office by bis successor. The 11th 
sectiaa of the act of May 8th, 1792, provides, that in all 
9uits and actk)nsjja any £st0ct court of4]ie United States, 
in which it shall appear tha^ the ^udge t>f aiii^ sueh court 
is any way coneerne^ ki interest, or ha^.been ofcoonsd 
for either par-ty, it sljall be the duty of such judgi? 6n-«.j^- 
cation of either party to ;cauiie the fact to be entered oo tjxe 
minutes of the court, ai^ aiso to order ah authentiftated. co- 
py thereof, with all the proceedings in such .suit or doUoD, 
te be forthwith certified to the liext circuit ooui$ af the dis* 
trict, which circnit'coinrtHshaH uefreupqn take cogiiisance 
thereof, in like m^Ener, as if it \a^ been originally com* 
menced in that court, and. shojl proceed (jp^beaK^aBd de* 
termine iha same accordingly.. By tlie 0fit of JVI^veh a6tfa, 
1804, sect 1| in caiie of t^ inability • of the judge of a^ 
district court to atieBd.dn the day appointed for holding a 
Special or «9 adjourned district courts such court may, by 
virtue of a, written order Qropi tlW«judge thereof, direi^ted 
to the marshal of the district, be adjourned by.Xhe «iar- 
^hal to the nextstatiad tern) of said *coi)rt^ or tb-such day 
prior thereto, as in tho«aid order shall be appointed. B% 
the let se^ioQ of thetu^t of December 1 8th, 18 12, the dis- 
trict and territorial judges must reside, within the distrid 
and territories for which they are appointed : and it AmA 
not b^ lawful for any judge, appointed under the authority 
of the United State6,.to exercise the profession c» emple^ - 
ment of feounael or attorney, or iq be engaged in the jHrac- 
tice of the law. And any pensbn offending agaiiast the in- 

, junction or. prohibition of thi^, ^ct, shall be deemed guilty 

. of a.high raisdemeaiior. 

For tlie power of the district judge to adjourn the ses- 
sion of the district and circuit coui:ts to some other place 

■ in case of contagious sickness, see the act of February 
fl5th,J799.(c) / •/. , . ; 

The act pt March 2d, 1809, provides for the tmnsfer of 
ijauses into the. circuit court, in cam of th^^ disahiility ^ 
<he district judge,(J) * • •- - . • , * 

(e) AsOe, 22, ^ * . |^) Anle^ 98. . 



• 






By eeveral »etB tf CoBgresf» Boecwi authorities are 
ntoted in the district judge^aud aa'ties required, sotio- 
cjuded.m-theforegoipg heaqib , 

• . 1. By the •ct of 20th of July,' J"?90, he is empow- 

• wed, (txt-ia ease of lua ncm-reeidence at the place, some 
justice oi^ the pe'a^i) . aa compTamt' siade qn behalf * 
of i^WMin. thr* a-ahip or reasd i» -leakyj or otherwise 
unfit t<y ftoeited t<^ sea^ to appoint dfimmissiofiers to ex- . 
anMne, aiidt OQ their, r^wrt, mali^ a detft^miOatJott. - 

. •£. By-tba 2ad iBd4tii«fietiOBeVthe act:ef Majch l^t, 
1792* a eprtiS^^,bf the hat of rotes for.^esident and' 
vice pr^idaot, m to be ior<sarded^ to the district jut^e ci 
tbe dutiiKt,- who is .reqoiibd^ if a.Jist 4oea not reacn the 
aeat of gorervnwit ba^ a.cert'aiQ ddy,,-oB application by 
'mefii^ meaaeafar fromtha iecre^ary of ^tat<^-to transmit 
tpe aaamto. t^ ieat of goyernmant ' . . 

; .>a:*Ttaactof-3dJtfarch,'l7?7,M^i(teNtfc^ 

ttpy petflOD or ^eraoUe,' who shall have .incurred any ine, 
. jienalty, forfeitiu-ef ^. diiabilit^ or shail hare been inter-. 



such district, that each foay have an oppoctuoity of show- ' 
ing, cdwe waiOaUiie HtitigatiipB or renpeiiwi Uietioof^ and 
alwU oawe ue'laicts which ab^ appoar'vpeik aoch iiiquiry 
to be stated and andn^^ta Ike .petiticnM and direct their 
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4 . - 

transmission to th^ secretavy of the treasury of the 

States, who shall thereqpea have power to mkigate or i 

«Qit subh fine, jforfeiture, or penalty, or remove such disa^ 

bihty, or any ,part thereof, if.in his opinion the same ^aH 

have been incurred without wilful hegligenjee, or any ia*- 

tention of fraud in th^i person ot persons HtnearriBg the 

» same; ai^d to direct ^Ibe prosecution,'' if , any shall hafe 
been instituted for the recovery thereof^ to aease and* be 
discontinued, uppn stech ternts and coj^ditioi^ aa he may 
deem ^reasonable -and. juat. . Sectiqp 3,^ provides, that 
nothing therein contairled/shallijbe construed to affect the 
right or*eIaim of any'persdn.tolh^jrpait of any fine, pen- 
alty, or forfeiture incurred by the br^ac^ #f any of tbe.MMV8 
aforesaid, . which such pecsoa' shall dr may be^ entitled to 
by virtue of the said laws, in ^^es wherb a proAecqtion 

' has! been dommengea, or ipfbrmatW bm bpen ffven, \^ 
fore the pas^g/of this act, oi any^other act relative to 
the mitigation of* siich ^nes, p^altiea, olr ^rf^^iliipea: th^ 
amount of which right and c^^im, shall be jassassed aiii 
vakted bj tba proj^ei^ judge or eonrt^' in a summary i|Mm- . 
ner. * . . ' r, • 

The Sd section jof tiiis act^ yeflt» to^ the judieial courtd 
of the^^veral stajtes ta whom jurisdiction is given by tile-^ 
acts referred to, autfaprity toe^eicise.the.same^powers^fc^ 

^ the jpurpo09 of chaining imtigatioQ-^remi^ The acts' 
of Congress since passed, from time^ to time, in^poaing 
penalticis anii forfeitures, usually vest the sam^ powers^ii^ 
the district judge, or state coiuts, respectively, that^are 
^ve« by this act«(6) 

.4, The afet of 6th January, 1800, authorised the judge 
of the distttci court, or comjaissiotier^ appointed by him, 
under certain* circumstances, to discharge from imprison- 
ment an insolvent debtor, impifiiMiieiitoB process of execu- 
tiCNfr ksuing froni asy court of the United States, in civil 
actions, except at the Buit of thid United States, or any 
*8uch person agaiqiBt whom, judgment is recovered, after 
the .expuration of thirty days firom such judgment, thougn 
no execution m^be, sued out.(/) . -The authority te dia- 

• • . *■ * 

(e) See the act ef Stk Macch, ldi)6, sect. i. March 8, 1^6, rtel. 3. 
(/) As to. adaaniMmiisr the oath, se^ act of January 7tlH 1^24: Hie 
act ofSSd AprU, 1S24» mitim Other K^viate^. . ' • 
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charge such persons imprifiioneil on execution, for a debt 
due tQ the United States, (excepting for any fine, forfei- 

• tnre^ or penalty, incurred by any breach of any law of the 
' United. States, or for moneys had and receiv^a by any offi- 
cer, agent, o£ other person toi their nsfi^^ is by the act (^ 
June 6th, 1798, tested in the secretary of tne treasury. And 
where tlMs case" is such' as does not aiitthorise his discharge 

* by th# secretary of the treasury,' the pibesident, by the act 
of March 3d, lttl7, may order his discharge, under cer- 
tain provisiQna(g) * • • . , • 

5. Certab authotijdea in reip.tion to sOJiicers and sol- 
diers claiming pensions, are to be executed by the district 
' judge^ or Other judge or court of record, under thp acts of 
April 10th, 1806, March 18^^ 1818, and Q^er acts. 

' •. The disftiot judge, itf case of persons fiarving pur- 
_ chased lands $old for the non-{)ayment of the direct tax,. 
lUcre,- fiK)m the death or , removal of the collector, or 
. omit causi^the deed Coiild not be made, may, on appli- 
cation to him by petition^ and due Moof^ order the mar- 
shal to tgixecut^ a deed, by virtue* qi the act of May 1 1th, 
• 18aO,.aeot. 2: • . , 

(g) B^otoiik act; U was^untal to 4p ii b^ aict bf Congreya^ * 

• ... 
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CHAPTER XXL 

- f 

I 

JXSTRIC7 ObmiT*-4URI8DJCnO!fi V 

The portiofl of jurisdiction givfett to titf district Courts 
by the act^ of Congress, will be titeated of under the fol- 
lowing heads. • ^ - ^ . 

1. Its admiralty and maritime jurisdiction. ^. 

2. Its jurisdiction over Seizures on land under the laws 
of the United States,, mid in ^uitft f^r penalties and forfei- 
tures, incurred under th4 latws pf tlwfe United States! 

*^3. In cat^ses wbere an alien sues for a toct, in vlcif^iit 
of the law of natiops, or a treity of the United Stateift 

4. In suits by the ffhited'State^.-^. . ' 



> 



6. Inproceedingii to repeal patents. 



t Cbpsuls. ' 






T. Equity jurisdiction, habeas carpfis^ &c. ^J 

a.. The admiralty and maritime jurisdiction tfii^isiiiies, 

1. The ordinary jurisdiction. ^ 

2. That expressly vested* . . 

!.• Xhe ordinary juosdiction comprehends, 

1. Prize suits. , . ' ' • ^ " 

2. Salvage. ... 

3. Torts and injuries. \ ^ - 

4. Contracter, such as seamen's wa^es, mftteriakfi {Hlot- 
age, bottomry, ransom, foreigajudgmenter^&c. 

_ • • • 

2. That expressly vested embraoffi, 
1. Seizures yader laws of impost, &c. 
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-. 2. 'GiqrtweB)Tiith)ptli»iiuiB4icUonalUnutsoftheGiut- ' 
ej States. ' . ' . 

I. Of the ordinary admiralty, QkDd maritime jarii^iction 
of the (Ufltrici cburi^ " i 

By the act of September 241^, 1789, Bect.-9, the diatxkt 
couct shall also hare' ezclusiVec origiaal cognisance ofall 
tivil c«UiK8 of admiralty and-'Usaritiaie juniidiction. - , 

The die^ncit. conrt has the whol^ original jurisdiction 
in admiralty and maritime causes, incluwg prize, as well 
as other causes of ^ maritime nature. '. The words " all ' 
eausee <lf admiraltyand' iharitirne jlKiedictiqfi,'' include all 
maritiaie' causes', whether peculiarly' pi" admiralty juriedic- 
t^ or Qbt.(a) '[^he- Engi^ih dtstibction betweeit-idi in- 
^nce, (which is, strittly, sm'admraiiy court,) and * prize 
court, does not apply>beciu6e a question pf pri^e is clears- 
Ijf of a "Inaritime" natnre'._ If the district court do not 
-■jljiesess this authority, the constitution 'and law^ do not ■' 
■■^aBpt-fi) ■ The word " niaritinie," it wbdd s'eera, was in- 
BeEvtiof thepurpose-of resting a- jucisdietion larger than 
. that Ir^ch 'under the .statutes of V3th and i5th Richard 
II, -was alleged ta belong to the a^QUralty of fbgland, and 
)a the limits of 
Fhese statutes ' 
ta of the Unit- 
admiral^^ 




lOODsr Betsey. 3 



•h. Peter's R^. 
-' iw Joum. 419. 

I, Pet. Adm. Dec. 

a' in their report to 
tte Legidatuw on the Eo^h statutea which had been extended to Pean-- 
nlranif do M^IHipi^tbef^ statutes among them.. Sees Binb.B^. 
'AppeadOxr : T '" 
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stittttionaUy cxerdse a concuRiat juiiidietion. jA^nira)^ 
'and laaiituaie caOSes enter into the national pcJicy, aflect 
the natiottal rights, ^nd jaay compronit the national aove- 

reighty^*) . - i „ . 

■ This jprisdiction being exclusively jested yi the'Unrted 
States courW by the cenatitution and Taws, and aa no fo- 
■■flnfinwni Can of right iiiBtituteor erect aiiy court of ju- 
dicature of any kind within thef United States, but finch 
only a^ may be warranted by, aad ^e in purstiaiice of 
treaties, the admu-alty jytisSiAionthathad beeriextTciscd 
in the United States bv the consuls of France, not hieing 
8o warMJited, waadQclarfed .bythe Stapreme Court of the 
United States, not to b* right//) . ' . , ' 

As the jurisdiction isde'p'endentbd^he subject matter, 
the die&rict court hadjuf^dictixta to earry into eitect the 
decree in a prize caUse-ofthcf-cOnrt of appeals, iustituted 
mder the old confede/otioti : and that, thodgb the appeal 
woAjroln ^ oourt of admiralty of a difforcnt sfate Ironi 
that in vibich the district j^urt iB.(e) And soch/decr'eo.'' 
ifi conctuflivei, anS its merits cannot^e enquired into Itfll ' 
proceeding op it in t^e district court.(4&)' So, i^ seem^Ks 
jurisdictioB exists m admi»flty or maritime caused eJ- 
though an ambassadoTM^ consul be a'DQrtv.ftt ^ ]^ 

The cession of c&ses'eif adeiita 
diction by the cou8titati<Vi is no ce 
which these cases ma/ arise. Tb 
main the territow df the state in 

gCBcral. jurisdiction remains as a '. 

not given away, subject to the j 

greu, to pass all laws for the fuU ^ 

of admiralty and maritime jurisdict ' 

tory and exdiWive jurisdiction' ar 
section of the 3d article of the ^ 
the anicl^ describing the judicial pv..vi.^n-y ,j 

(e) Martin e. Huqter'a lessee. I Wheat. Stff. 
If) Glaaa r. Schooner Betaey. 3 Dall. «. See Letl _ 
■onto Mr. Morru, 16th August, 1793.. I Wai|bB Stal 

(g) Penballowv. Doane. 3 Dall. 54. Jennin^V. Carson, 
. S. United States v. Peters. 5 Cr&nch,-t45. 
(k) lb. 

(0 Cohens e. Vii^ia. 6 WbeaL 397. See ^iMffllMCWrft^Hlf 
opiDioo.of W^UBiKQHin J. 3 Hall's Law iourn. 283. ^w39k 

(Jt) Unilod States K Bewu. 3 Wheat. 388, 389. * .^ * ' 
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' Ttee United Statoi conrte havs cognisance of all. cases 
of admiralty and oiaritime joriBdiction od all tbe-hrert of 
the United'States^ whicli are navtpible to the s^ for boats 
of tea toDB' bbrtlien and upwards. It waa' Aamferet heldf 
that where the supercargo or agent for the owaers oCa, 
0teenr4>oatt, bound from New-Olt^uis to Louisville in ' 
KoMueky, oti the death of the captain during tho voyage, . 
by.the icooseiit^af the captain and crew took, charge a« 
tmptain, paid tbe'haQdB,'liij-ed.a new crew in the pbice of 
those that died, (uad m'adfe repaifi^ befcf e reaching the li- 
mits of Kentucky, hb had "a remedy in thtf^diikiet court of 
the United Stales oi* Kentucky, for these expenses ; that 
that they were a Uen on the boat, wWh might be enforced 
br libel tn r«i»; and ft decree was oaftde for the sale there- 

. Of.(0- ; ,. ■., •, -l ■■■ A 

So where a crev paa shipped at Cincimati in Ohio; h 
regular port of entry ftnd-depo^, to a vessel 6f upwarifc 
.often tons burthen, and proceeded" jwith het- 1* Pittfrtturg, 
_ iOjfenbByh'aiiia, also tt regulw port of entry and deposit. 
Where the freight a^id cargto^ weie discharged, withorft 
payiBen]t of the wages of tiie crew,^o« a fibel filed hy 
them against thc^ssel' in the district eoifrt of the western 
district of Pennsylvania, tho court after an eUiborate 

• "it hadjuiiik 

'payment of 

omirakyavd 

'. id Stmtea on 

/^ of the court 

* ras fuU^apd ' 

'■ ^ idictitm was 

; tit' it was an 

jurisdiction 
»tHtesofl3 
, did oot ex- 
opinions by 
h, 1 Pet Ad. 
< em, 2GaU. 

; flYSwa^o. TIA 'Stemnboat Bdfialoe, cBatiiet coort of Kentudc^, 
His, (X^iye Mlt^l*i district judge. It ii underatocH] a simlhr prin. 
^le taur"6««Aj9w in Fennsrlvania and VirgMa. 

.*• <«4 Sheo£faT«»d otbara e. The Geneva Boiw, tMfbra WahuB)J. 

';fu|iBih, ibio,' M.S'. 
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348^ and De Lovio v. Boit, 2 Gall. 400^n) the juri6di6tioa 

of the- admiralty in mattem of contract depending on the 
Bub^ttnatter, viz : whether maritimoor notjattdiainat- 
tera o^tortioorthe ZocsA'^, 'viz : whether dose oa the hiek 
d^as or in ports and havens within the ebb and fioifdof ate 
tide or not. Suck qiantine courts governing thepMtelvei 
l^ the general principles of maritijne law, are necessarily 
national courts, and are esEiential to the proper execnti<n 
of the authoritv" legated to' Coqgre^ b^ the cona^tn- 
tion, to regulaW coiptosrce vijih f(»eign' nations, the 
several sta^aKWid with the Indian tnbea. In the next 
place, the wp(^ maritime i&. ueed ' in the constitution, 
in addition to the word ^duiralt^f in vesting tlie juris- . 
diction of the courts of the 'United Stales, an^ ^^^ *■ 
brmdw and more 'extended ■mesuiing, a meaning long 
^ovrn 4nd practised under in* die qpleniee,. aa appears by 
Ae coBuflisaioDs gratfted to t^ ju^gei oT the vice-admi- 
ral^ couiIb df the provinces before the revolution. And 
Imtiy, thst th«. .eoBiititutiaa having given to the judjdAl 
power of the United Stataa." cognisance of all oases OHfL- 
miraltj and mfritimB jutisdictipp,'^ the act of 24th $ep- 
tembcw, 178^, aeit. 9 -has gn^eoto'the district ^urt of ^ 
' Ihe United States cognisance of all civil Qahaes, of alfau* 
raltyand mttKitipe ^isdlnfeipa, Ibc' 
laws of impost navigatiab" or tz^de 
when) the* eeizitr«pi are made ou « 
the sea by vessels of^n or more toi 
respective distri^t^, as weH aa upon 
if the constitution did not embrace l 

greas could not give it : and yet ^t h i- 

peated decisions, and after mil ar^ *, \ 

tionaUy-^M<pd.(o) .■ . 

Butintheyear 1825,. this mkiedt \ 

premeAoi]^ who detefisined that i • 

(n) Judge Walker alao remarJis " These ' 

by the deliberate act of the ju(]|c9 of the Sup i 

In repudiating these statutes in their report U _ 

Ibund, by A recuireuoe to the repartvfthe jndgeauQder & nt& 
, the judges of this stotet of the Tth April. 1307, requiring M^ 
nine and report to the next legislature, wjuch'gf^eEnglidbil 
io.fo'^^ ^ tiiis common wealth, that these statutes wqpii not eoui 
u ibnuuig ^of pan of the laws af tbia oouotij." Bb».4lti|trf| 
3 Biu. tppz- 

(o). See tbe Betij, &c. 
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only in its commeDoement end tenniiwtien, but in all its 

intermediate^ progress, was several handred miles akw« 
the ebband.flow oftide,(the royage in this case bmig 
. ^m SinppiBgport, in Kentucky, up the riverllfisBOuri uid 
'baok i^am to the port of departure,) tbe district coort of 
Kento^}' had no jurisdiction, To lirin^ the .case of ccmi- 
tracts with seaman, within the afdmiralty jtiriBdictioB, the 
BervicemusthaTebeien Buliistaiiti^llypeTfbrmedormnBthave' 
been contemplated to.ba subHtantialty^terformed on the sea 
or waters within the ebb-l^ld Ao#«| tide^ The mere cir- 
cumstance of the oommencement or.tePiftibstion of the 
voyage beyond-the reach ,6f tide, w^l n«l^pri?e the die-* 
trict court of jurisdiction. ' In. all such cases there is no 
doubt the jurisdiction exi3tp.( p) WbrtHer under the powet 
to 'regidate commerce bet^en th^ states, CongreiB may 
not extend the remcfdj^'by- the ininmary process of the ad-' 
iniralty, to the due of ve^^es ott the western waters w&B . 
not detenmned.(y) . ** 

- 1. Of Prize suits. ; - . f ' ■ v 

• Under th& act'df B^^itember Stfth,,4?S9^ the district 

court has as full jurisdiction of aH prize eaus^s nsthe ad- 

miraltjr.^ Ei^ffioft;' Ttti- juriadietion «« t^ordinary in^ 

; herent' brftntn of the -po*rers oMbe .coort of admirklty, 

dfelsgtffeii or calleit into 

a. ■ Aad though this ju- , 

«. of goods and ressdb ' 

^ and of damages for un- 

:* prize act of June 26di, 

ict courts, yet, it seems, 

withouit» special pro- 

' 1 Such jiir^dRtion does 

1^ sobject mattert The 

B^ of all captures made ' 

nd rivers, but also of ^ 

' . U force, or by a co-ope- 

ratioQ of a naval force.(f ) Whethdr the Admiralty has ju- 

■' (p) Staanboat "nraMi J^rson. 10 Wheat. 420. 
■ ■ (9) ib. - ; . ■ 

(r) BtDwa n United Stttes. ^ Craniii, >»7. The AmiaUe Naner. 
3 Wlwat 546. ■ 

(<) Biap|Q#. UlAtedStatW.' 8 CroQch. WT. 
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nsdiction to takt cagnisfuiQe of captures ma^e on land bj 
laod fcNTces only) aad whether a seizure by a non-conuois- 
moMd ci^rtor on land o( property liable to seizure and 
CQDdeiiHMitiM in war* ought to be proceeded against * as 
piiae, or Jhf a procesa applicable to municipal forfeitures/ 

A pwKc vesftel />f war belonging to a forei^ ttation at 
•peace with the United Stat^^^ogding into our ports^ when 
9pen for her reception and not kiterdieted, and demean- 
ing herself in a friendly sianner^ is Qxe.mpt from, the juris- 
diction of tiM^di«tnct or other courts of the Ignited States, 
under the existing authority v^ested in them. And if such 
vessel be arrested by pvoce^s, these facts may be disclosed 
to the ^ court) by tbe suggestion of the attorney for the 
United States, on belp^f o£ tne lUnited States, and the 
court will act upon the faels thus aitated, if not denied.(u) 
A libel, therefore, caimotbe si^aintMi in the .district court 
against a national armed vessel belongiug to such fc^eign 
nation found in our waters, and proceeded against by an 
individoal clainoiing title to suCh ye^sel.(x) *Nor has th^ 
district court jurisdiction on aHibel for damages, for the 
isaptui^ of a jress^ asfprize^y tiu&''oommissionedLjprjq^er 
of a belligerent power^ although the c^t^red. veael hi at 
leged tf) bekmg; to, , citizens of tlte United States^^and ti^ 
capturing, vessil. c^nd ' her coimnander be touaii^ Ad^f^w- 
ceeded against within the jurisdiction «of the cffllrt, the 
captured vessel kavw been carried^ tWra phesiiui'Qfthe 
eaptors.(y) Nor is other property of tiie captofcfMfc^p 
the captured vessel, which is in the power of *** ' 
liable to be apphed by the district court to the 
alleged tovts oommitted on the high sead^, on ~ 
of our citi9eii&(jr). 

'^ courts have jwu^ictioD o^ 



madcr^l^ fijroigfli vesseb^f wht of tthe property 
tizMS, or.of 9th6r Datoip» with whoiji the (lut^. 
are at peace, whei'e such vessels are^equipped^of 



rOSCnneb, 137. 




^ Hk 8eeJafabtbeca8eoftheC9B|iu8r3DalI. 4. Livingfton o. Oyr- 
gofioifl. 7 Cranph, ^7. AtUet 40. 

(jr) The Exchange v. ^'Faddon. *! Cianch, 116. 

(jr) United Stages •. Peteie. d DaU. 1 21. Owe of the GiMiwt 

(«) The Invincible. 1 Wheat 238. . 
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f^e angtnented in th^B country, ia vMation of tbe laws 
<» the Utiited States, and of our neutrality .(a). There^re, 
on a libel by a neutral against a beUtgerent cruizcr for 
restitation H* a vessel captured by th« tatter oti thcfl^b 
leas.as prize, *an4 brought into the United - States, the- 
■ "district court is competent to inqftire aitd decide^ whether' 
. restitntittn ought to be*made in vAiofe or in part : that is, 
wjiether'it can be made consistently wHh the laws of na^ 
lions, and tlie treaties adtfl^^ of the United State8,(£) 
and in the absence of any act'of Congrfess'on the subject, 
the courts of the United ^tt^tes w6n!d have authority to 
decree restitution of^ropert^ eaptQied in tioTStion of their 
' neutrality, under a coianus^n issued within the United 
Statea, or under an armament, or any fiagmentation of an 
armament or' crew of^lh? cbptonn^ vessel within die 
8ame.(<;) AnA it makfes* n0 differAoe, whether the cap-^ 
turing vessel, which thus Fiolates oar neutrality, be a pub-, 
lie ship of war or n priVatafer, for m eithei case the distriet 
court ma^ deoree restitution <>f thrf property S* brought 
within its junedtct(on:(i^] But'^heir ^ris^dietidn for this' 
purpose extends only to restitution of the specific .proper- 
, ty, wibep ^luntarily t^oti'gtit within their JurisdtMion, with' 
. costs and bxpenaes faring- th^pendfeocy^ of the suH^ and 
;nbt to the inflictioi5» 'of vindictive damagefc, as fai ordmary 
iXasee of fnorine torts. But whether^ wljetfa'prize htts been- 
taken by a ressel 'fitted out in vioJatibn of our n«otrality, 

!-captore ' 

ports foi* 

iny caee, 

. '. most htff 

' ight not 

(irrtfrthe 
inz«r, or 

I SftOf. 3 
Feten. 3 

Vc) The Estrella. 4 Whest. 298. - 

<4 1'l)« 9antis8iniit TrittMad. 7 WBfet 283. 
' -(e)L'Amistad de Rues. 6 Whoat. MS. Stougfaton «. TifloT. Dia- 
6ictCourtofNew>York. 'Nat. Intel]. Dec. Sand 6,1818. 

(/) LrAoustail ie SuW p Whwt 88&. 
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it 

of the expirati<m p€ its term, when the ciq>tved f>roper^ 

is brought within the jorisdiction of the court, so as to adU 
judge the capture piralical?(g) 

4fi the. ease cS- a capture made by a cruizer illegally fit- 
ted out, or whose foc®e is augmented in the United States, 
the national character. 4if the captoj is immateriaL But 
in regard to citizens of the United^States, there is^a far- 
ther restriction : fcr if a citizen, the qymei jBJkd comman- 
der of an armed vessel, cruise wder a. commission from 
one foreign belligeflrent against another, when we arc at 
peace with both,^ contrary to treaty and to the neutrality 
act, and the cbptured property be brofUffht into the United 
l&ates, such captor •. is not entitled to the property, bat it 
will be restored td the* owners. Such citizens of the 
United States maynot be hable its pirates, but their hcis 
are unlawful, and no Htle is deriVed undey them to the 
property captured.(A) • ;. 

Whether the juris Action of .the district court, asf a^ourt 
of admiralty 4my|^ maritime jurisdiction, is exclusive of the 
coof ts of eontfnon law in marine trespasses, cJependu not 
on the place, buton the nature of the cas^* It has exda- 
sive jurisdiction whei^e the qi^estipn is prize ortio fvae; 
^because such question is to 'be «daclded by thelanic^na^ 
tions. But where it is qot a question of prize, where the 
rights of the piyrties are^to be determined by the miuttci-*;^ 
pal law, arid not by the l^w of natioos^ it seems, the cctarfs 
of common law have, a coacilrrent jurisdiction. Thus 
where a vessel was fitted out, and a commission pot on 
board of her in the United States, for the purpose of eniisr 
ing against Spain, with which the United States wenjj^ ti^pi 
at peace, and such vessel during her cruize, captQl|tf|jpfr 
American vessel, sailing under Spanish coloiurs toj^fZ ^ 
capture by the British, (the United States being "* 
war with Great Britain,) and took possession of 
tained her, it was hel^, , by the Supreme! €ourt,^PI|pyr 
York, in aoraetion of tfover brought by the owners ^'the' 
American vessel against the owners ci the cruizer, thit 
this was not a case of [>rize or no prize, and tilierefi>re ex- 
clusively of adnvralty jurisdiction, but that trover wodd 
lie at common law, as the capture iras illegal by the mn- 



If] 



) The Altera. 9 Cranch» 359. ' « 

) The Belle .Cenumes. 6 Wheat \6% Bee pom, I&tbcj. 
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jMcipal law, tiiie capturing vessd' having violated the act 
of Congress, and her commission being void.(e) 

As the cognisance of ransom tnUs necessarily involves 
the question of prize or. no prize^ of the l^ality of the eap- 
* ture, and of the regularity of the commission and conduct 
of the captors, and may also involve questions as to tho 
prize^rdinances of foreign governments, practice and re- 
gulations of courts of prize, and the rights and duties of 
neutrals, it belongs' exdusifvely to the admiralty. Such 
cQgnisance may be in the courts of the captors, or in any. 
country where the p^raopor property can be found, Whe* 
ther a foreign court is boupd on principles pf comity to 
enforce such ransom without-inquiring into the iegitinwcy ^ 
of its origin or whether it will remit the parties to their 
own forurato settle ^at point, or whether it will exanu&e 
and decide, fuery. But a suit an a bill of exchange given 
as a, collateral security for the^nmsom money, instead <^ 
a hostage, lies in a court of Qommon law, aad it must be 
taken . ii\ such suit that the capture was kiwfiil a^d tho . 
ransom regular, because a oourt of common lawxannot 
inquire into matte j of prizes* If. the capture was unlawful 
or the ransom irregular, redress might be had in an admi- 
ralty court : and the tommon* lotw court might under cir- 
cumstances calling for inquiry silBp^tjd its judgment, or a 
court of eqmty might* graoi an iqunctioo, till the inquiry 
took place in the. proper prize tribunaL(A7) 

« 

2, Salvage. * . . . . 

ft 

As a court of admiralty the district court has, under the 

;the constitution and laws, exclusive original cognisance . 

in cases of salvage ;(/) and, as a consequence, it has power 

\ to determine, to whom the residue of the property, after 

deducting the salvage, belongs. Therefpre, after decree- 

' . ing salvage to neutrUsr who bring in a deserted vessel 

found at sea, which had been captured by one belligerent 

from another^ it may decide, to which of them the r^idue 

, shall go.(m) . ' * 






i) Hallet v. Novioik 14 Johos. S73. SnsKcax and Tastes 3. diaa. 
k) Maisonnaire v. Kjfm^ing. . ft Gall. 326. 
i) Martin v. Hunter's lemo^. i Wheat. 335. 
M'Donoug)! «. Dannery. 3 Dall. 183. 
26 • • 
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It is doubted whetiier an adnuralty court has jorisdio-, 
tion as to salvage where the parties are aliens; but, it 
seems, consent maV) in such^ase, give juri5dictioiL(n) 

The act of Maron 3d, 1800, provides for salvage m the 
cases of vessels or goods belonging to persons resident in, 
or under the proteiction of the United States, or to the 
United States, or to persons in amity with the Ubited 
States, taken by enemies and retaken, before condemna- 
^ tion, by the public or private vessiels of the United States^ 
In some of these cases^ it is fixed by tre^ies. In other 
cases, the proportion allowed for salvage is*^ settled by the 
court, accordmg to the general principles oi maritime 

IclfT* • 1 • 

There appeard^o ,be no *ct of Congress oh the subject 
of shipwreck ; th(Hi^h it may come b^ore the district court 
incidentally in questK>ns of salvage* The necessity of some 
regulations on thp subject induced Congress in the year 
1782, during the eidstente of tht articles of confedera- 
tion, to recommend to the several legislatures c^ the Unit- 
ed States to provide by law for vesting persons ixt the 
neighbourhood ^f the. sea poast ivitli power to secoie 
shipwrecked property in the most'elEgctual manne((« 

* 

3. Torts and Injuries. 

■ 

The district court has jurisdiction over all torts and in- 
juries committed upon the high seas, aiwl in ports or har- 
bours within the ebb and flow of tide. Such* causes are 
within the jurisdiction of the district court, b^ virtue of the 
delegation 6f jurisdiction in all civil causes of adJifirilly 
and maritime jurisdiction : and are independent of.^ 
prize act(o^ A father may sue in the admiralty fb* toifir 
-ous abduction or seduction of his minor son on a J W MJ gp 
on the high seas.(p) The admiralty has jurisdiGfiaDl:0f 
• personal torts and wrongs committed on a passeA^ <m 
the high seas by the master of the shipL(5) ' 

But it seems that for certain nrariile torts^ as for ezaia- 

^fiT M^gOD V. 8Ifip Blaireau. > 2 Cronch, 24i^. .' 

(o) Martin t>. iHunter'a lessee.. l.Wbeat. 304^ The* Amiable Nancy. 
3 Wheat. 646- De Lovio v. Bait. X iGalL'SQa. Burke ©. Ti^itt 
Mason* 96. - , ' " ^ 

i.p) Plnmmer e. Webb, 4 Mason, 380. 

{q) Chamberlain v. Chandler. . 3 ll(a8on, 242. 
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l^e, negtigently mnnipg down a v<essel at sea, a court of 
'eommon law has concurrent jurisdiction with a court of 
adiiiiralty.(r) • . 

4. Contracts. 

Ttie district court as a court of admiralty, has jurisdic- . 
Uon, concurrent with the common law, over all maritime 
contracts wheresoever the same may t»e maxle or execute 
ed, or whatever the form of the contract. And Efuch cases 
are within the jurisdiction oCthi^ court by the grant of ju- 
risdiction "" in*all civil cases of admiralty and maritime ju- 
risdiction."(«) Maritime contracts are such as relate to 
the busipess coDnmetoe or qaYigation of the sea : such oB' 
charter parties, afireigihtmentSj w&rine hypothecations, 
contracta for m^rhinje sori^oe in the building, r^aiiing, 
supplying, and navigating ships ; toiltracts .between part 
owners of ships; contracts and virafi-contracts respecting 
aTerag^, cpntrihupons, and jettisonsj A policy of insU' 
ranee is also a maritime contract^ aAd .therefore the dis- 
trict court has cognisance of a. surt_iipon it concurrent 
with the'courts of comlnon,law.. A cou^t of admiralty has 
not jurisdiction, oyef contrai^tai leading to policies of in- 
.surance.(0 . - . • ^. 

er which the ^dmi- 

m. The admiralty 

g a specific perfor- 

iy the very subject 

rtasa court of adr 

m in a suit upon ^ 

' , I country 4)etwc!en 

lad, where the subr 

^ i jurisdiction : and 

f the Ottoman em> ' 

contracta does not 

s, but on the cha- 

le or not : and it is . 

exercised according to the law of qatiooa or the Ux iod 

asthe case may require.(£) ' . . 

■ <r) Percirel «. Hickey. 18 JdhiM. 2fi7. - 

J») De Lovio o. Boit. t <hAl; 39S. The Jerusalem. 2 Gail. 34S.. 
. (i) Andrews v. B*sex Ins. Ce, 3 Maaoii, 6. 

{u) Tk^Jwuuleq). S G«U. Seo! ' ' 

w^b. :.-■.■"*.■•■• 
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The district court, as a court of admiralty, possesses a 
general jurisdiction in suits by material men in rem and 
in personam.^ y) A suit in personam is always maintainable. 
But where the proceeding i? in rjtrn^ to/enforce a specific 
, lien for material men, it is incumbent on the plaintiflT, to 
establish the existence of such lien in the particular cstee* 
Where repairs have been made or necessaries furnished 
to a foreign ship, or to a ship in the ports of a state to 
which she does not belong, the general maritime law gives 

. a lien on the ship as security, apd the p9.rty may maintain 
a Suit in the district court to enforce that right But as 
to repairs or necessaries furnished in the port' or place to 
which the ship belongs, the case is governed by the local 
law of the state, and no lien isr impHed unless by* that law. 
if the local law giVes a lien it may be enforced in the ad- 

. miralty.(j7) As, therefore, the common law, which Was 
the law of Maryland, gave^ ibaterial men and mechanics 
fbmislung repairs *t(> a domestic ship, no -particular lien 
for recovery of their demands, the' ^strict court eould 
allow none.(a) A slupwright, indeed, who has possession 
may, Kke any other artist, retain it till, paid : but if be once 
parts with the possession,- or has worked upon it without 
taking possession. He has na claim on the ship. But still 
he may sue there in per$sin(nn.(J>) ' » 

So uie district court, as a court of admiralty, has juris- 
diction of a suit against the ship to recover pilotage, earn-, 
ed in piloting the vessel from the high seas into a port of 
the United States, where the contract was made on the 
bighsea^. Af)d, it seems, it has jurisdiction as well by pe- 
tition in personam^ as by libel or information tji rem for pfc- 

, lotaffe aue for services performed on, :from, or to tne 
«ea.(c) It has also jurisdiction, on the application of some 
'Of the part owners, of a vesiel, to compel the others, who 
are about sending her to sea, to give security, &c. 

(y) The treneral Smith. 4 Wheat 438. The Jerusalem. S GalL 
345. The St Jago de Cuba. 9 Wheat. 409, But see Runsay v. Id- 
lerge \% Wheat 614. 

(z)Ib. 

(a) The GeDeral ScniUi. 4 Wheat. 438. See Woodruffs. The Levi 
'DearboQie. 4 Hall. Law Jotm. 97. 

m lb. 
' (c) The Abm. MaaoD, 60& 
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2. The admiralty jurisdiction espresriy vested in the 
GOitft, embraces, - • 



1. Seizures under laws of ifhpost, &c. 
1. The 9th section of the act of September 24th, 1789, 
ena^ctS) that the district court^shall have exolusiye original 
cognisance of ell civir causes of admiralty and maritime 
junsdiction, inchiding' alt Seizures under laws of impost, 
navigation, or trade of the United States, where the sei- 
zures are made on waters which are navigable from the > 

.; «ea, by vessels o£ ten or more tons burthen, within their , 
respective districts, as weH as upon the big|^ seas, saving 
to suitors, in all casQS, the rigfat of a common law remedy, 

. when the common law is ^omp^tent to give it 
*^ Seizures of the description here mentioned are properly 
civil causes of admiralty and maritime jurisdiction, and , 
' are to be tried by the district ^dmU ^^ not by a jury.(^) 
0>ngress mettnt to discriminate between «^zure» on war 
tese,,nttirigable from th^ sea; and seiwres on lai^d or waters 
net navigaUe, and to cUs^ the former among civil Causes 
of admiralty and maritime juriQdietion.(e). The reason of 

'. the legislature. for putting causes of this 'kind on the ad- 

/ miral^ side of the court, is said to have beeki, the great 
danger to the revenue, if suph eases should be left to jut 

. nea(/) ' • . 

The process tmder this act does o^tin any degree touch 

\ the persion of Ae offender, but is in nature of a libel in 
^'^^fC^) which 'in its terms and essence is an iii^rmatioa 
innmj waA comes within the words of an aict .authorising ^ 
proceedings by information on a seizure under a law of 

* moipost, navigation) cur trade.(^) And^such information ia* 

not to be constiined according to the technical niceties of 

a common law information, but is conrtsued Uberally, and . 

' is sufficiently precise, if the offence be described in the 

words of the law, and so set fortib^ that if the allegation 



(4) United SMS&b v. Bet^f' and Chaxkttfe« ^ 4 Cranch, 438 . Whelan tr. 
United States* 7 Cranch, 112. United States v. La Vengeance. * 3 DalK 
29T. Yeaton i». United States. 5CnHich,^81. The Samuel. 1 Wheat. 
9, The Octaviow I Wheat SQ, 

M United States ts Betsy and Cfaarlotto. 4 eranebi 443. 

(/) Per Chasb, J. A. 446,.iiote. 

ig) United States «. La. Vengeaiu^. 3 DaU. 297. 
* (A) The Samuel UJ^ho^U d. . • 
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be true, the offence mugt be within the 8tatute.(t) The 
technical niceties introduced uito criininal law, do not 
belong to' proceedings m the admiralty.(Ar) 

All objections to the re^larity of proceeding usually 
observed in admiralty cases, are waved by the appear- 
ance of the parties interesleQ in the pvoperty seized, and 
filing their claims. thereto.(/) 

- But the information^ must cotitain a qjibstantial state- 
ment of the facts upon which the prosecutioniagrounded, 
so that the party charged may know against what to di- 

^ rect his defence, and that the court may judicially- see that 
the facte alleged amoimt to a vicrfation of the law^ and may 
discern the punishment which th^ law feuanexes to them. 
Nor is such defect cured by any evidence, showing, that 
in point of fact^ the thing proceeded agaiitet is liable 'td 

^ forfeiture. Wher&, thereforci^ a libelof infbrmation against 
a vessel and cargo, alleged generally, that certain acts 
were'coBamitted in violation of particular sections of an 
act of Congress, without. stating any -case which showed 

; thteit the act was. violated, the, Supreme Court heldi that 
tlie Ubel of infornlatiou was insufficient to jtstify condem- 
nation, whatever the fact might be.(m) So^ where the 
aets which .rendered a vessel Jiable to forfeiture, by the 
^act of Congress of 22d March, 1794, were, tbitt she was 
fitted out, or caused to sail,, for the purpose of carrying on 
the slave trade, and the libel alleged in* tlve . alternative, 
Ihat the vessel was buUt, equipped, loaded, or otherwise 
prepared, &c. or caused to sail, for the purpose of carrying 

. on the slave trade, not positively alleging that the vessel 
was fitted out Or caused to*sail, it was held, that the.libel 
might be true, and yet no violation of the law had been 
eommitted, and the fticts ^constituting -emoh violation not 
being distinctly averred, the . libel could not be sustain- 
ed.(«) Though the charge be stated in the alternative, 
it would be sufficient, provided each aJtemative constitut- 



(i) ni. The Emily and the Caroline. 9 tMieat 880. 

(J;) n>/ The Merino etal. 9 Wheat. 401. 

J) Id. 9 Wheat. 400. 

]m) Schooner Hoppet and cargo o. Unit<3d Stktes. 7 Cranch, 389. 

[n) Brig Caroline «« United States. 7 Cranch, .496,* and ncte at the 
cominencemeilt oF the volume. Schooner Ann v. United Stat^. lb. 
572. The Samuel. 1 Wheat. 13, note. The Edward. lbs 264. See 
the Di?tna Pastora. 4 Wi»eat. 64. . « 
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ed a violation for TirhicJithB vessel would kave been for- 
£$ited.(o) 3ut in these cases the Supreme Court does 
kiot reverse t)xe decrees of condemnation p^ssdtt belowy 
but remands the causes to the icir^uit court) with direct 
tions to admit the libels to be afi[}^tided.(^). 

The jurisdictiQo^ by proceeding in rem is exclusively 
vested in the district court by the act of September 24th, 
1780: and the circuit cowt cannot entertain i1u{g) 'If, 
therefore^general words are used in thp law, the proceed- 

^ings must be in the digtriAt court Thus, prpe6edings. by 
ijnormatioi;! against 'a vessel for a forfeiture under the non- 
importation act of March 1st, 180dr which provide /or a 
recovery pf the penakies and forfeitures by action of debt 
in the name of the tJnited Stjites of Apierica, or by indlctF^' 
ment, or information, in- any court having 'c49npetetttjuri»* 
diction to try the BfLxne^ the vessel beiqg seized at New- 

>poTt, were regularly to be had in.thia Gx>\ixt(r) So also, 
on a lib^l'for a forfeiture for an exportation oiavms to St* 
Domingo, (commencing at Sandy Hook,) contrary to the 
act of 22d May, 1794 ;(5) of a vessel seized by the coHe(>* 
tor of Norfolk, under the, slave trade act of March, 
1794 ;(ty of a vessel seized in the port of Alexandria for 
violation of the a(^t tb suspend commereial intercourse 
with St Domingoj^tt) wherein no method of recovery is 

' specified ;(ar) or of a vessel seized in the port of Philadel> 
phia under the neutrality act of ^h Jfune, 17849 agaio^t 
fitting out a ship for the service of a foreign state against 
another, foreign state at peace with tke United Sttttes,(y) 
with various others. ' 

; But where the act of congress imposes fine and impri- 
sonment, the prosecution must t^e . place in the citcuit 
court, if it exceed the grade.of punishment beyond the jo*' 
risdiction of the district cour^(2:)< 

(o) The Emily and the Caroline. 9. Wheat 380.* 
' (p) Brig Caroline 'o« United States. 7 Cranch, 496« and'liofe at ^le^ 
commencetnent of the Volume. - • « . * 

(q) Ketlvbd IV The Caasinsk 2 Dall 366. 
• M The Samuel. .1 Wheat 9.. - ' 

h) Unked States 9..Lb^ Vengeance. 3 Dall. 297. 
(t) United State^r. The Sally x)f Norfolk. 2 Cranch, 106. 
(ii) United States v. Betsy and Charlotte. 4 Cranchy 44^. 
(«)t Wheat. II, |irg. - • . • 

(^) Ketlimd «; T^ X^aawf. 2Dali;S6& 
(2) Ih. Uaitej^Statee 9. Quinet. 2,Jk3L d^hatUe^ t2d. 
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So, where an fictof Qongresa, (9^ January, 18Q9,) pro-' 
hibited the attempt to export mearchandifie, ^d declared 
that the t)fiendera, their aiders and abettor^ should, upon 
. conviction, be adjudgejl gu^y of a high misdemeanor, and 
fined a sum by the court before whico the conviction' was 
bad, equal to fpuf times the value, apd by a subsequent 
section declared, that, all penalties and forfeitures incurred 
by' force of the act,; unless tkerein befor6 provided for, 
might be prosecuted, sued for, and recovered by action of ' 
4ebt or byindictment, informati5n, .&c. it was held an of- 
fence against the United States, and not merely an act 
Uable to a penalty : and, that therefore it was^ within the 
original jurisdiction, of the ciroqit court by information m 
pers<mcmJ(a) i 

Before judicial co^isance cdii attach upon a>forfeiture 
in rem^ under the act of Congress of September 24th, 1789, 
there must be a seizure : for until seizure, the forttm cannot 
be ascertained.(6) It i£^ the place of seiziure, and not <^ 
oommitting the offence, that decides the iurisdiction, un- 
dqr this act,(c) Where the seizure is within the limits of 
a judicial district, the district court of that district has ex- 
clusive cognisance, and if brought into finy other district 
• the court will remit the property ,tp the proper district 
But the cognisance of seizures on the iiigh seas or within 
the waters .of a foreign nation belongs to ajpy district 
court, into whic^ the property is*brought.(rf) 

' Unless expressly required by act of copgress an authori- 
ty from the collector to seize for a breach of the law need 
not be in writing ; a verbal one is sufficient Nor need^ 
any .record or memorandum thereof be made. The sei- 
zure itself is full notide, for the possession is open suid no- 
torious.(6) And when the district court has once acquir- 
ed a regular jurisdiction, it seems no subsequent irregu- 
larity can avoid it. Even in case of an accidental de- 
struction by fire the court might still protect its officers 
fsom prosecution by- pronouncing, if just, a regular con- 
demBation.(/-) 



(di United States v. Maniu 1 Gall. 3. 177. 
(bS United States v. Brig A«n. 9 Cranch, 289. 
(c) Jh. United States v. Betsy and Chjirlott^ 4 Craneh* 443. Keeoe 
V. The United States. 5 Crancb, 304. 

The Abby. /Mason, 360. The Merino. .4 Wheat 402. 
[e) Schoonej; Bolina.' i GaO. 79* 
) lb. 83» ., » ' . 
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If a seizure of a vessel for breach of an act ofConffress^ 
be made withih the territory of a foreign state, h^6, she is 
broug[ht in, 'seized and proceeded against 6y the civil offi- 
cers of the United States, the proceedings under the lat- 
ter seizure are valid, even if the former seizure were a tres- 
pass* The former seizure is an offence against the foreign 
power, and must be adjusted between their government 
and ours : the court cannot take cognisance of it.(^) 

It is a 'Mneral rtile that any person may seize any pro- 
perty forfeited to the use of the government either by the 
municipal law, or by the law of prize for the purpose of en- 
,' forcing the forfeiture. And it dep^ids upon the govern- 
ment itself whether It WiU act lipon the seizure. If it adopt 
the acts of the party and* proceed to enforce -the forfeiture 
by legM process,; this is a sufficient recogniti6n and confir- 
fbation of the seiaure, and is of equal validity iii law with 
an original authority given to the party to make the sei- 
iure.(A) ' • 

: Thbugh a seizure ha's been made? yet if it be complete- 
fy and explicitly abandoned and the property restored by 
the voluntary act of the seizing party, all rights under ft 
Atre.gofid; atid though judicial jurisaiction once , vested, 
' \ it is divested by the subsei^ent proceedings, and can be ' 
revested only by a new seizure.(e) Where, therefore, a 
Revenue tiutter seized a vessel bound to New Yorit, and 
the coHectbr of New Haven took posisession as forfeited 
^ to the United States, bit in a few days gave written or- 
• 'Vders for her release, in pm^uanceo* directions from the 
Secretary of ,the' Treasury of the United iStates, and re-; 
turned the ship^s papers to the master, and gave per- 
mission to prt)ceed to New York; Afterwards on the sa;mo - 
day, the district jifdge of the district of Connecticut allow- 
ed an inform9.tion against her, and oh the ensuing day, ' 
the brig and cargo were iak^n possession of by the mar-» 
shal, it W£td held, that the dbtrict court had n6 jurisdic- 



s 



) Ship RickmoiKl 1), tFoited States. 9 Crahch, 102. ^ 

|A) tfae Caledonian. 4 Wheat. 103. S<&hooner Boliqa. 1 Gall. 16. ' 
The Rover. ^^Gfdl. J240. Collectors, or officers of the customs, 6r persons 
aiding them, seem to have peculiar privileges, a? to probable cansei by the 
acts of 24tb February, I8O7, sect I, and of MarcbSd, ISlSjsect. 7. 
See post, and act of March 2. 1799, se&t. 8d; knd a person not authorise 
ed, it seefns, seizes ^at his peril; The Bover. 2 Gall. MO: 
(i) The fetfig Ano. 9 Crahch, 289^. The Abby. MasoD, 363. 
* 27 * 
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tion.(ik) But, to constitute suob abandonment, tliere nmst 
be an ugitentipn coupled with an unequivocal act of dere* 
liction. The evidence of it pught tp be extremely 8trong.(/) 
When property is geized as forfeited under the revenue 
laws, it is the duty of the seiziiig officers immediately to 
institute the proper prbcess to ascertain the forfeiture : 
and tliis duly is enforced by the 89th section of the collec- 
tion act passed March 2d,177d;by enjohiing the collector 
within whose district th^ seizure is made^ or forfeiture in- 
curred, t6 cause suits for the same' to be conftnenced 
without delay, cmd prosecuted to-^ffect.(wi) 

If the seizmg officer fehge to institute proceedioijgs' w 
rem, the district couJt may, x>n dpplicatioii of the aggriev* 
ed party, compel the officer to proceed to abjudication, 
or to abandon tlte seizure/^) . It m?iy compel a re-delive- 
*ry of the property, or its value, into- the possesaioa of those 
who may be ultimately ciptitled to it^ by Way of original 
suit, or by a- summary decretal order in a cause already 
before the court.(o) 

Wherd there is a seizure for a forfeiture upder the laws 

, of the United States, the right to decide the slEme belongs 
exclusively to the ^dis^rict court, subject to appeaL If a 

' sentence of coadeiBin£i,tion be <there. pronounced, it is con- 
clusive that a forfeiture has been iji^rred : if a sentence of 
acquittal, it is equally conokisive against the forfeiture.(j9) 
Any intervention of state authority, before the suit in ren 
is decided, which, by taking, th^ thing. seised out of the 
possession of the officer of the* United States, might ob- 
struct the exerdse of the jurisdiction of the United States 
court, as, for instance, replevin, would be a violation of the 
act of Congress : and such conk might enforee a re-delive- 
ry by an attachment, or other sumn^aiy proi^east against 

.. the parties divesting the posses^ion.(j) * 

(k) The brig Ann, . 9 Crunch/ 2d9. 
a) TbeAbby. Maaini, 363. 

ym) Many of the oth«r ^cts of Congresd, iBipo8ing.|>eiialtiei and for- 
feitures, direct them t6 be proceeded for i^ the manner prescribed by this 
. act. ' '■ . > 

M Slocum »• Maybenr. 2 Wheat. 1. * 

• .(o) lb. Burke ». Tremt: Masdn>!^. 

(p) Gelst6n •. fioyt. ' 3 Wheat 3 1 2. Slocum v. Miybeixy. « 
Wheat. 1. 

{q) Slocum©. Mayi>erry. 2 Wheats. 
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* V an action be commenced in a state court, while the 
proceedings in remy for the supposed forfeiture, are pend- 
ing in the district cour^ of the United States, the pendency 
of the suit in rem may be pleaded in abatement, in the na^ 
ture'ofa plea to the jurisdiction, with an allegation,, that 
the jurisdiction of the question of forfeiture; exclusively . 
<>elongs to the district court of the district where the sei- 
zure had been made« If the action be (Commenced after 
a decree of condemnation, or after an acquittal and a cer- 
tificate giren ^ reasonable cause of seizure, then, in the 
former case, by the general laW, 'and, in the latter case, 
by the special" enactment of the act of Congress of the 
-SSth April, IfflO^'Efecl. I, the decree or certificate is a 

J good bar to the.action.1[f) * -: • .*-••' 

If tliere be a decree or acquittal, ^hd .denial of such cer- 
tificate, then ^the seizure is established conclusively to be 
•tortious: suit Kes in the state court, and the party is 

'.ieiititled to full damages for the fcjury. A plea in such 
ease, that ' a forfeiture* was incurred, is not good: nor is 
jBvidence admissible to prove it, by way of defence ; nor in 
mitigation of 'damages, if the plaintiff claims only the ac- . 

. ' tiial damages sustained, and not vindictive damages.(^) 
But such suit win lie only in the state court, or district 
^ court. Congress^have not vested in the common law tri- • 
bunals of the United Stat^s^ the *power to decide on the 
conduct of their officers in the execution of their laws, un- 
less in the Supreme Court on a|)pea,l by way of writ of er- 
ror from the fitat€ court.(^) 

• In Shcum v, Maylmry^lu) a .distinction seems to have 
been sustahied^ between the case of the officers seizing or 
detaining a thing noi authorised by act of Congress, and' " 
his sei^ng of detaining a fhing authorised, but on insufQ- 
cient grounds': and, that in the former case, the. state 
oourt has iutisdiction b^re final decree, *but not in the 
latter^ Where, therefore, an act of Cdngress directed a 
seizure of a v^sidhythe collector, but the collector seized- 

, and detained Idso the eargo^ and the owner issued a reple- 

r (r) lb. GetstoD r; Hojt. 3 Whdat ZIJ. . 

i«) lb. . - . ' 

(if) Gelston v. Hoyt 9 Wheat 312. Sfocum*. Maybeny. ft Wheat. 
1. But it Would seem jkhe circuit court ipay have jurisdiction, if entilled 
hj tRe' cbaraotttr of the parties as citizens of different states, &c. 

(«)2Wh6itf.l? -. ' • * 
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" \m for th^e cargo in. a state qourt, it was held, that it lay^ 
because the law gave no authwity tq detain the cargo. 
But mery,{$) 

All persons having an interest or title in the Bubject mat- 

'. ter, are in law deemed parties to a proceeding in the dia- 
' trict court in renq for a forfeityre on a seizure under the 
laws of the United States. The seizing officer having an 
interest in estabUsbing the title of forfeiture in^nuch party, 
is bound by the- decree. For some purposes, as to pro- 
cure a decree of distribution after condemimtiMi, where 
he is entitled to a share tn the foffeitwe, or to obtain a 
certificate^ of reasonable cause, of seizure after acquittal, 
he may make himself a direct party : in all other cases, 
he is deemed to bp pre^^nt, and refpresemted by the goviem- 

' ment £ven strangers are bound, because thcf decree of 
a court of competent jurisdiction tn rem, is, as to the 
points directly in judgment, conclusive utfbn^ the -whole 
world, whether it be a sentence of acquittal or cead^ooDft; 
tion.(y) . . 

Effect of a. judgment in admiralty, in ^ process in rem. 

• • • • 

■ 

The judgments and decrees of courts of common latr 
and of e<}iuty, bind the subject matter as between- parties 
and privies. In an adnuralty cause, however, it is i^aid, the 
whole world are parties^ and therefore the whole worid 
is boiluad by the decision. But the tDcteotof this positi<» 
depends on the reason which gave birth to it £very per- 
son may make himflelfa party, and appeal from die smi- 
tence. But notice of the controversy is necessary^ in or- 
der to become .a party. * When the proceedings are m per- 
stmam;, notice is served persons^ll^^ or by publication: 
where they are in irem^ it is served upon the thing itself: 
and such notice- served upon the 4:bing itse]^ )s notice to 
all who have any interest in it. But thbse who have no 
interest in the thmg which could be asserted in the comt 
of admiralty, have no notice of the controversy, and are 
not to. be considered parties so far as respects the thii^ 
proceeded against Such persons are not pre^l^ded from 
re-examining the fact determined in that suiiy in a sdwe- 

<«) See Gelfllon •. Ho|t. SWlieat.dl2. . 

(»)ib.sa). . 
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^pient cniit in* a cbiitrt of adauralty« in yfiach tbey are p«r^ 
ties. Therefore, if in a proce^cUng againdt a vessel and 
cargo as prize, in: the district court, the vessel be oon-* 
,demu^d as enemy^s property^ Bo<^laim being put in for her^ 
tJbe owner of the cargo may: afterwards, if it become mar 
teri^l in the prosecution of his claim for the cargo, con- 
test, the fact of the vessel being enemy^s property, and the 
prior decree is not coii^Jusive g^fakist hxmXz) On the same 
principles the. sentence of a foreign court ot admiralty, con^ 
demnin^a vessel or cargaa« enemy^s property, has been held 
conchjLsive ip'an action by^ the insured against the insurers, 
on a policy in which the property is warranted to be neu- . 
tral. Kor tl\e o\![(h|^^» of the vessel or cargo having an in* 
^r est in them, had in law notice of the controversy, were 
parties to tbe suit^ and had full opportdoily to assert their 
rights^ either immediately, or by Uieagency 'pf the master : 
aind moxeoyer, because the c^oestion o£ prize is one over 
jivhich co^rts of pdmmcm lawm whjeh the suit on the poli- 
cy is brought, have no direct cognisance.(a) . 

The district court as a court of admiralty, will enforce 
a maritime judgment in another court of admiralty(t6) on 
original pi^ooeedtng : but the relief granted can Only be 
eommensurate with the jdecree.(c) U the decree merely 
directeid restoration of the thing, -and .4t wajs in the poeses-' 
sion of the officer of t^e courts and neitkdr it nor the pror 
i^eeds ever were in the possession of tlie'libelliiiit, or CBXOfi 
to his himds, th^ libellant< is not iuswerable in a suit to 
«arry into effect the judgm^n^rei) Tfap.colirt wjl enforce 
a foreiffa maritinie judgment oet^^een ^reigners, where 
either the person or thing is within its jurisdiction,(e) and 
the district andn^ther courts of the United States^ on ap» 
peal, have « repeatedly enforced the decrees of the former 

• («) The Mary. 9 Crandf, 1«6. 144. See the SybU. 4 Wheat 98, 
where it was held that ship owners could not come in^ in a suit for civil 
wdiragef (which appeats to have been in rem against the cargo,) and claim 
^ freight and ave^g^ but were bound to apply by iibflier petitioo^aiid oeJF 
Ifae shippers pf the' cargo to answer/ 

fa) The Mary. lb. 

rfr>Tho Jerusalem, t Gall. 200. Anief )193» 194. 

[c) Jeiiaiiigs9» Canon. 4 GfBwih 2dL • 

«)»• . , 
) Th^ Jeftudiiiii. 2 GaU. SOOi . 
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coQrts of appeab instituted under the authority of the old 
Congress, and under the confederatk>B.(/) 

Whei> property is seized as forfeiied ubder the revenue 
laws, find process comnmiced, the property is in the cus* 
tody of the law^: for it is a general rule in all proceedings 
in rem^ that the custody of the thing in controversy belongs 
to the court in which the suit is pendhig. The act of 8th 
May, 1792, sect. 4, directed'that the marshal should have 
the custody ofall vesftBls and goods ssised by ady office 
of the revenue, and should foe allowed such compensation 
theref6r as the court might judge reasonable. But this 
provision is altered w^ to goods, wares and merefaaiidisey 
by the collection actof March 2di 17.99, sMt. 69, wliich 
declares that ell goods, wares or merchandise which shafl 
be seized by viriue of that act, khaH be plxt' into and re- 
main in the custody of the collector, or eiich other person 
as he shall appoint for that purpose, until «uch proceed- 
ings shall be had as by thaf act- are required, to ascertain 
whether the same have been forfeited • or not. . It seems, 
however, that^his' act does not change the legal custody, 
after process i9 served* upon the property. • It is still, in 
contemplation of law, in the custody of the toiirt, and the 
jcoUector remains b» much responsible to the court for'the 
property, and as mtfch bound to ohey its decrees and or- 
ders, as the marshal is, %i«i* to property confided to his care« 
The collector is, In fact, quoad hoc^ -the mere official keep- 
« for the court. And in cases not within the act of March 
2d, 1799,'lf a seizure is made by the collector for the usq 
of the United States, and possession held for this purpose 
at the time of the service of the process, and afterwards 
continued with the assent of the marshal^ it ought to be 
adjudged his possession, under the act of May 2d, 1792L 
Besides, the provision of the latter act is not restrictive of 
the jurisdiction 6f the court, but#merely directory : and 
the property is to bp considered as taken into the custody 
of the court, if it was sold by its drder, and the proceeds 
*are within its oobHoL^^ 

As to the liability of the seizing officer |o damages, it 
is held, that seizures for breaches'of municipal law, are 
msMie by officers of the customs and others at their own 

(/) Jenmngsv. Caraeir. 4 Cnmch, 2. Ante^ 193. 

(jg) Burke v. Trevitt. 1 Mason, 100. Scho9ner BoUna. 1 GalL 81* 
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peril If made witbout prpbabto cause, the sasor is Te- 
sponsible for ,all coosequences ; the act is* construed a 
tortious ^ct, and even if k>SQ happen to the thing seized 
by superior force or inevitable casualty, it is no protection 
to him that he has exercised due diligence in taking care ^ 
of the property. If mad6 with- probable or reasonable 
cause, tne seizor, at least by the acts of Congress, is enti*T 
tied to the bene^t.of a bwcefidd possessor, and is re-*, 
sponsible only . for ordiofi^j^y dijiigMiiie in the preser* 
vatioD of the property, and in briagiag. it in for adjudi- 
cation. In these rMp'ects'Jxe stands on the same foot- 

.ing with* captors % exercising tb^. fights of prize: that* 
' is, the goods are to.be ii^ept wkh-tli^ same caution with 
which a prudent , person would k^ep his own property, 

'Whether a los» of th'e goods by thed while in his poa 
session, would make him liable^ . is a question of some 
. . nicety. If it is to he considered even as presumptive evi- 

- idence of ordinary neglect, the presumption may be re- 
moved by proof of due* diUgei^ce, and. in the admiralty 
a captor is no^ .held responsible for 4he& unless there 
lies against him the imputation t)f person al negligence. 
At all eventf,.if*such loss happen while 4Jie goods are ]K>t 
in his possession, but ^ftcr they have been removed there* 
from to the custody of the law, and to the possession of 
the court, the seizing officer is dpt reBp\3nsible fbr it.r^) 
The collection act ofMarch 2d, 1799, sect. 89, provides, 
. that when any prosecution shall be commenced on ac- 
count of the seizure of any ship or vessel, good?, wares, 
or merchandise, and judgmept sball be given for the claim- 
ant or claimants, if it shall appear to the court before 
whom suoh prosecution shall be^ tried, .that there was a 
reasonable cause of seizure, the said court shall cause a 

. proper certificate or entry to be made thereof, and in such 
case the claimant or (:j[aiaiantfr shall not be ei^titled to 
costs, nor shall the person who made the seizure or the 

. prosecutor be liable to action, suit or judgment on account 
of such seizure et prosecution : provided, that the ship 
or vessel, goods, wares or mcercnandize be, after judg- 
ment, forthwith retmfted to such clahnant or claimants* 
his, her, or their agent or agents. ^ 
. The acts of 24th February, 1 807^ sect 1 , and March Sd, 

(;) Burko 0.' Travitt. Maaooi 9a. 
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181£s 0ect 7, etteiid stitt'fiirther the benefit of these pto- 
tisions.- The former enapts^ that when aay prosecuti<A 
ahall be oommenced on account of the seizuf e of any ship 
or ressel, goods, wares or merdiandise made by any col- 
lector or other officer, wider mig «el 0]^ Congress auikorinng 
such seizure^ and ja\iginent shaU be given wr the claimant 
or claimants, if it shall appear to. the c6tlrt before whom 
anqh prose(^ution shall be tried^* thftt there was reasonable 
dause of seizure, the said court shall cause a proper t^rti- 
ficate ox entry to be nade |hereof ; and in such case the 
olaimatet or elaiteants shall not be enticed to costs, nor 
shaU the person who fnade the aeithilf^'' ^tbe prosecutor 
be liable to actiofi^ suit, or judgmen^^ on account of such 
seizure and prosecutioii r provided, .that the ship or vpssdl, 
goods, wares, or merchandise, be, aftef judgqaent, forth- 
with returned to sUch cMmant or claimantSf his', her, or 
their agent or agents. By the act of Murch 3d^ 1815, sect 
7, in any suit or prosecution against fuay person, for any 
act or thing done as an officer bf the customi?, of any per- 
son aiding or assisting such officer therein, iind judgment 
shall be giv&k against jAie defen<^nt or tespondent, if it 
shall appear to the court before which, isoch suit or prose*- 
cution^sliall be tried thal'there wa& probable cause ior do* 
ingsuch aet or thing, Bucfai court shall wder a proper cer- 
tificate or entry to be inad^ therfidf ; and in sucn case, 
the defendant 6r respondent shall not' bye liable for costs,, 
nor shall he bd liable to execution or to any action for 
damages, pr - to any other* mode of prosecution for the 
act done by him as aforesaid \ provided, that such pro-^ 
perty or articles as may be held in cust^y by the defen- 
dant^ if ai^y,.be, after judgmectt, forth^th returned to the 
claimant or claimants, his, her, or th€ir*agent ofAgents. 

Under the act of 2d March, 1799, sect 89, it seems, a 
doubt respecting the fact is a^eas6nable caui^e of seizure; 
and it WES deaided) that a doubt ces to the true construc- 
tion of the hi0 is as reasonable a bause of seizure as a 
doubt respecting the fact. And, therefore, though on ef>* 
ror to the Supreme Court in a case of seizure under that 
act, that court thought it too plaiAo admit of argument 
or. to require deliberation, that fbe case was not Within the 
law; that it was not within even its ktter, and certainly not. 
within its spirit^ yet as^ the constructi(m of the law was 
liable to some (question, the cbuirt suffered tl)e certificate 



•1 



• JUEISDICnON. 217 
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of probable cause €o remain as 'it was.(fe) So in a later 
case it wa's determined, that probable cause, in all cases 
of seizure has a fixed and well known meaning. It does 
not mean prima faek widtence, ,but something inferior to 
that. It means less evidence than would justify condem- 
nation ; it imports a seizure under circumstances of sus- 
picion* . In thii le&ral s^se the court understand the term 
when used by Congre88.(0 -. . ' 

Sull circumiBtances to justify suspieion of a violation of 
the lan^must exist, to justify the officer in sizing : he can- 
not make seizures at his arbitrary ^scretion. Th& dis- 
cretion vested in him by law is a^ legal discretion: and he 
cannot protect hiamseff if he act wantonly and without pro- 
. bable cause, for bb is then t Qi^re trespasser and , not in 
the execution of the duties of his oiBce. What constitutes 
probable cause for seizure, a' mere- question of law, is 
when the facts are given on which^the court, on an indict- 
ment against a person for resisting *an officer of the cus- 
toms, in attempting to seize, ought to instruct the ]UTy.(ky 

In relation to captures on the high seas jure helli^ it 
seems, it is a universal 4>rinciple; which applies to those 
engaged in a- partial as well as those engaged in a gene- 
ral war, that when there ii probaWe cause to believe the ' 
vessel met with at sea' is in the condition of one liable to 
capture, it is lawful to take her, andsubjeet her to the ex- • 
.amination'and adjudication of the courts,(Q and the same 
principle applies to re-captures.(m) 

It would seem also that, without any provision in the 
acts of Congress, there are cases in- Which a commander 
of an American armed vessel seizing a vessel on the high 
seas for an allegecOiolationi of an act of Congress prom-, 
biting intercourse by an American vessel wim a foreign 
nation, and authorimng a seizure by him would be excused 
from damaffesln a case of probable cause for such seizure, 
though no^ violation of the law took place, and the vessel 
Beiz^ were peutraL(i}) But a distinction exists between 

(h) United 8«ite0 e. Raddle. 5 Ciancb/ 3ia. 
(«) Locke e. United 8mte« 7 Crancb^ 348. * 
k) United States v. Gay. 2 Gall. 259. 
2) Talbot V. See'man. 1 Oranch, 31. 
[hi) lb. 

[n) Mumy v. The Clianning Betsey. 2 Cnnch, 1 22. Malay o. Sbat- 
tuck. ZCtmbj 490. In the year IBOO there was a partial war with 
• 28 A 
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tKe effect of probable csmse in cases of captureyure belU ; 
and the effect in cases of municipal seizures. In the for- 
mer case captors ate ^ititled as of right to an exemption 
from damages, and sometimes to their costs and expenses 
in proceedmg to adjudicati(Hi. But- in municipal seizures^ 
unless some statute gives an exemption feom ^amageSy 
the seizure is made at the peril of the patrty^ imdif an ac- 
quittal takes place, he is liaUe to damages. Cireiim* 
stances of suspicion may go in mitigation when vindictive 
damages are sought^ but wjiere compeiisati<xi Aaly is 
sought, it is of no importance to inqmre-i&to'tha eodiltencb 
of probable cause.(o) ^ • . 

by the act of June 9di, 1794, theXlistrBct judges of the 
United States shall be authorised to appoint a commission- 
er or cCmimissioners, before whom appraisers of ships or 
vessels, or goods, . wares, and merchandm^ seized for 
breaches of any law of the United States, Hiay be swotn 
or affirmed, and such qualifications made before saeh 
commissioner or commisqjioners shall be, to aU intents and 
purposes, as effectmdf as if the same were tak^ before 
the said judges in open court. * 

2. The admiralty jurisdiction expresshf vested in the 
dititrict court embraces also captures widiin the jorisdio- 

tional limits of the United States. 

« 

By the act of the 20t}i April, 1618, sect 7, tfie district 
court shall take cognisance of complaints^ by whomso- 
ever instituted, in cases of captures made within the Watem 
of the United States, olr within a marine league of the 
coasts and shores thereof 

This section f<M!fned a part of the first neutrality act, 
passed the 5th June, 1794, which was repealed aiKl sup- 
plied by the above qientioned act, and is utt^ided to pro* 
vide a tribunal for the redress of violations- df the sove* 
reignty of the United States, . by captures made withm 
the jurisdictional limits of the United States, by foreign 
cruizers, of vessels "beloi^ing to nations witfi whom diey 

France; the vesselsy in these cases, were captared as Americans trad- 
ing with the enemy, in viplation of the act ofSTth Febroary» 1800. See 
also, on this point, Little v, Bareme. 2 Cranch, 179. 
. (o) TheApollon. 9 Wheat. 372. See Burke v. Trevitt. * Mason, 105* 
And the arguments. Murray 9. The Charming Betsey, t Crancb, €4. 
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are at wilt, l>ut the United Stat^ are at peace. In the 
year 1793^ when no act of Congress existed on the sub- 
ject, it appears that a doubt exieted, whether the redress 
of such violations belo^gCMl to the judicial or the execu- 
tive depmrtmeiit of the government. In the case of the 
British ship tiras^t captured in tfcat year by the French 
Frigate L^Amboscade, within the waters of the river De- 
laware, President Washikoton interfered, and applied to 
the Ff each ambas£|ad6rt and procured hex restoration.(p) 
The attorney general (£. Randolph) on the application 
of the secretary of state, 'gave an elaborate opinion that 
the waters of the river and bay of Delaware within the 
capea were within the jurisdiction of ^e Unit&d States, 
and neutral ground,(f) to which tRe French ambaaisador 
(Gepet) acceded.(r) Afterwards, in the same year the Bri- 
tish ship William, beii^ captured by the French schooner 
Citizen Genet,» within, as was allegied, two nedles of Cape 
Henry, and sent into the port of Philadelphia, wa^ libelled 
in the district court of tne United States for the district 
of Pennsylvania! and restoration of ship and cargo, and 
damages were prayed for, but the court decided . that it 
had not jurisdiction of fhe case.(^^ It appears to have 
been thought by the President, that'k then resulted to the 
executive to inbBjrfere* The WiHiam was, by his arrani^e^ 
ment, placed in the hands of the consuls of France, in lieu 
of a miUtary guard, till the question of the place of cap- 
ture should ne .decided, and, eventually, it was determined 
that she was captured beyond the jurisdictional hinits of 
the United J States. She was, therefore, returned to the 
captors, and damages awarded in their fiivour.(/) * 

It was also a'questioh in the case of the William, what 
wa9 the distance from the coast or shore', to which the so- 
vereignty of the United States extended by the laws of na- 
tional rresidttit WASfiiNoroN fixed it at one sea league, 
or three geographical miles,(tf) and Congress by the, above 



<p) 1 Wiut's Stale Papm, 7U 90. 14& - 
a) 1 Wait's flUtl Papats, 72. 
lb. 80. • , 

Findlay et al< v. Ship WiUiain. 1 Peters Acfm. Decisions, \9, See 
also Mozon et al. «•• Bngaatine Faniqr. 2 Pet. A dm. Dec. :)09. S. P. 

(i) 1 Wah'a State Papefs, 145» 146. 168. 2 Wait's Stote Papers, 314, 
aid. 847. Seejmtf. Constitution. Art. vi. ^ect. 2. 

(«) I Wait's State Papers, J 96. The treaty of 1794, with Great 
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mentioned acts of 5th June,1794, and 20th April, 1818, 
adopted this limit * 

By the 8th section of the act of 20th April, 1 81 8,' in eve- 
ry case of the capture of a ship or vesael within the juris- 
diction or protection of the United States, tlie Preeident is 
authorised to employ force, for the purpose of faking pee- 
sessicm of, and detaining any such ship or vessel, with her 
prize or prizes, in order to the execution of the profaibi- 
tions and penalties of that actf aad to the restoring the 

Erize or pnze&.in thiQ cases in which realoratioa shall have 
eea adjudged, &c. 

2. The district court also possesses jurisdiction m ott- 
tain seizures on land, and in suits for penalties, &c. 

By the 9th section of the .act of September 24th, 1789| 
the district court has also exclusive original cognisanee 
of all. seizures on land, and other waters^ thaA as afoT^ 
said, made, (viz : other, than those whieh are navigable 
by vessels of ten or more tons burthen within their res- 
pective districts, or the high seas,) and of all suits for 
penalties and forfeitures incurred, under the laws of the 
United States.(a;) 

taiii) fised it within caonon shot of the coasty or in cMf of the ba]nB» port^ 
or rivers of their territories. , Art. xxv. . 

(x) Generally speaking, the acts of Congress imposing penalties and 
^rfeitures, make them recoverable in the courts of the United States ha- 
ving competent jurisdiction, or in any court competent to try the same ; 
in which case the jurisdi^ion results to the district court by virtue of this 
section of the act of 24th September 1789. See the collection act, March 
2d, 17#2, sect. Vl and 89, act of 20th April, 1818,concernii^ the impor- 
tation, &c. of slaves. This course has, however in some instances, been 
deviated from, and the jurisdiction has been specially vested in the circuit 
as well as the dbtrict court. Thos, the act of 22d March, ITM'Conceming 
the slave trade which was in force vntii the aef of 20th March, 18i8,gave 
jurisdiction of seizures for forfeiture^, under that act, io the circuit as well 
as the district court of the district. So the act^^f May 10th, 1800, on the 
same subject, which in Ihis respect is now in force, gives the district and cir- 
cuit courGi cognisance of all acts and ^ffences against the prohibitions there- 
in contained. It is, .however, to be* remarked thjit some of these are to 
be prosecuted by indictment. The 4th sect, of thq a^t of March, 1807, 
to prohibit the importation of slaves, gave the circuit courts jurisdictkm 
oflbri^ttnes of the ship or vessel. The act of June 13th, 1798, now 
expired, to suspend commercial intercourse with France, coDtaioed in 
sect. 1, a provision of the sam^ kind. The act of 13th Februajiy, 1801, 
now repealed, for establishing a new circuit court system» gav^the ciroait 
courts cognisance of all seizures on land or watei> and all praalties and 
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It seems, seizures of the above description are triable 
by jury ; they are not pases of admiralty and maritime ju- 
risdiction.( y) 

The court, in tho trial of all eased <)f seizure on land, 
Bits as a court of common law, and its jurisdiction 
must h& kept as distinct from that exercised in cases . 
of seizure on waters navigable by vessels of ten tons 
•burthen and upwards, as it they were vested in different 
tribunala(2:) If the libel state a seizture on water navigable 
by vessels often tons burthen and upwards, and the proof 
is of a seizure on land, the libel ought to be dismissed or 
amended. The enopannelling a jurv at the instance of 
the claimants, with a knowledge qi this fiict, would not, 
. in such case amoimt to a consent that the libel should 
fitand amended. But' on appeal to the Supreme Court 
nrom the sentence of a district court sitting as a circuit 
court, rendered'afler the verdict of the jurv^ the Supreme 
' court will reverse the proceedings after the libel, and re- 
mand the cause with directions to amend.(a) 

Queru^ whether a seizure by a non-commissioned cap- 
tor on land, of property liable to seizure and condemna- 
* tion in war,x»ught to be proceeded against as prize, or by 
a process applicable to municipal seizures/6) 

The words, •* penalties and forfeitilres,'' must be re- 
strained to suck penalties and forfeitures bb may be sued 
for in a civil action, as for instance, by ah action of debt, qi 
an information of debt(c) For where an act of Congress, 
(9th January, 1809,) prohibited the»attetnpt to export 
merchandises, and declared, that <^ the' offenders, their 
aiders and abettors, should, i^pon eonvictioh, be adjudged 
guilty of a high misdemeanor, and be fined a sum by the 
court before which the conviction was had, equal to four 
times the value,^ and,'* by a subsequei^t section, declared, 
that all penalties and forfeitures incurred, by force of the 
act, unless therein otherwise provided Iot, might be prose>- 

forfeitures made, ansing, or accruing under the laws of the United States, 
exclusively of the sQite courts under certain circumstances. See abo 
the stamp act of July 6th, 1797, sect 20. 

[y) United States v. The Betsejrand Charlotte. 4 G(anch» 443. 

«) The Sarah. . 8 Wheat 396. . 

a) n>. 

m Brown D. The United States. 8 Crattcb, 137. 
[c) United Stales v. Mann. I Gall. 137. 
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• 

cotedt sued finr, and recavered by action of ileibt) or by in- 
dictment, or information,'^ Sio.^ it was heldr that loading 
goods in a sleigh, with mteqt to export to Canada!, was an 
^ence against the Ujiited States^ and not merely an act 
kahle to a penalty, and was, therefore, within the original 
jurisdicticm of the circuit court, ky information inpersa- 
nam.(d) And snch fine is to be Q^saesBed by the courts 
and not found by tbe jury as a penalty «(^) 
' Abond, conditioned to be void cm r^lapdin^ goods with- 
in tbe United Staiea^ is nqt within the provision as to for- 
feitures: bat the circuit court, it soraaSf has jurisdiction 
of a suit upon such bond^/) 

By tbe 5th section pf the ^t of 8th May, 1792, in every 
prosecution for any fine or forfeiture . incurred undex any 
etatutea of tbe t^nited States, if judgment is rendered 
asainst th^ defendant, be shall be subject to .the paymedt 
of costs. And on every conviction for an^ other offence 
not capital, the court may in their discretion award, tha^ 
the defendant shall pay the costs of prosecution. And if 
any informer or plaintiff on a penal statute, to whose be- 
nefit the penalty, or any part thereof, if reco^ered^ is direct- 
ed by law to accrue^ .shall discontinue his suit oc prosecu- 
tion, or shall be noasoit in the same, or if, upon trial, ^ ver- 
dict shall pBfis for t^ defendant, t^e Aourt shall award to 
the d^ndant his costs, unless such informer or plainti£^ 
be an oiQicer qf the United States spf3ciall/ authorised to 
cbnunence such prosecution, and the court before whom 
the action at information shall be tried, shall, s^t the trial, 
in open court, certify upon record, that there was reason-- 
ftble cause for coovEuencing the same;, in which case no 
costs shaU be adjvdged to tbe defendant. By the act of 
28th February, 1799, if ^y informer on a penal statute, 
and to whom thei penalty, or anjr pprt thereof, if recover- 
ed, is directed, to accrue, shall disaqntiil^ his suit or pro- 
aeoutioii, or shall be naasuited in the sanfe) or if, upon trial, 
iudgment shall be rendered in favour of the defendant, un- 
less the inforsa^r be an officer of the United States, he 
flhall alone be Jiable to the clerks, mAKshals, and attorneys, 
for the fees of such prosecuticm ; but, if such informer be 

(i) United S^tes «. Manih 1 GalL* 3. 177. 

f«)Ib. United SuteB V. Tyler. n>. 181. 7eraach,ta5. 

(/) DttiousBeaa e. The United Statee. 6 Crancb, a& 
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• 

an olBcer Hfhcyge duty it y to eommeiice iroch prosecu* 
tion, and the court shall certify there was reasonable . 
ground for the same, then the United Stated shall be re- 
^QBible for such fees: 

The 66th section of the collection act of the 2d Mardi, s 
1799, enacAs that in all cases in which suits or prodecur 
tions sludl be eonuneoeed* for the recoTery of duties, or 
pecuniary penalties, preocribed by the laws of the United 
States^ the person or persons against whom process may 
be issued, shall and may be held to spwiai bail, subject to 
the rules 'Und r^ola tions which prerail in citil suits, in 
which special bail is requilped.(^) 

By the 6thBection of tha net ofMayStfa, 1^)^92, the- fees 
and ccnnpensfttiMHr t» the several officers and persons 
therein before^ m^ationed, other than those winch are 
aboye directed to be paid out of the treasury of the United 
States,- shall be recovered in like manner tof the feerof 
die officers <tf the states respectively for like servicer are 
recovered. 

By the 2d section of the act of July 22d^ 181 3^ when- ' 
ever proceedings shall be had on several libels a^&inst 
any vessel and^oargo which might legally be joined m one 
libel, befpre a court of the United States, or of the terri- 
tories thereof, tlmre e^aU not be alkmed tbereon more 
costs dian on cNie libel, unless special eause for libelling 
the vessel and cargo severally shall be satisfact(Mily shown 
as aforesaid^(/^) And in proceedings on several nb^ or 
informations against any cargo, or parts of cargo* or mer- 
ebatidise, seized as forfeited for the same cuuse, there 
shall not be allowed 'by the court more costs than would 
be lawful on one libel or informatioil, ^difttever may be 
the number of owners or coDsignees therein concerned, 
but allowance may be* made, on one Kb;] ol: informatipnt 
for the costs iacidentatto several ciaims : j[)r&vishdf that in 
ease of a claim of liny vessel tit other property seiised on 
behalf of the United States, and libelled or informed 
against as forfeited tnMtor any of the laws thereof, if jud^ 
ment shall pass in ibvbur of the clatmant, he- ihall be enti- 
tied to the sain5 tipon paying oi^ bia o4ni costs. 

- (g)Paii. 
(A) See this act, «rt^ IM* 17f. 
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^ Ju^diction of the district court, in certain suits by 
.aliens. • ' . 

Tlie act of Se{>tember. 24th, 1 789, sect 9, provides, that 

• . the district court shall also have cognisance, concurrent 

with the cowts of the sevwal states or the cir^t courts, 

. as the case may be, of all causes wheire an ali^i sues for a 

tort only, in ^^olatic^B^ of the law of nations, or a treaty of 

p the United States. 

But, it would seem, sach suit for a ^(^atipn of the law 
of nations, (if not m the admiralty,) vuai»the a^inst a ci* 
tizen of a state*: for, by the constitution, the right of an 
alien to sue is restricted*to that ease ; the 1 1 th article of 
the amendments -having (akjsn away thie right to sue a 
state.(t) • • 

4. JurisdioticMi of the district cofkrt in suks by the Unit- 
ed States. 

By the 9th siectioa of the act of September 24tb^ 1789, 
the district court shall also have cognisaCnceV concurrent 
as last mentioned, of all suits at commba law, where the 
United States sue, aod^the matter in dispute amounts, ez- 
elusive oi coats, to the sum or Araliip of 'aoe hundred dol- 
lars. And by the act. of March 3d, 1815, sect. 4, it has 
"• cognisanca, concurrent with the courts and magistrates 
of the several states, and the circuit courts of the United 
^ States, oi ittt suits at common law where the United States, 
or any officer therepf, under the'anthority of any act of 
Congress sue, a{though the debt, claim, ot other matter in 
dispute, shall not amount to one hundred dollars. 

These last w<Hrds do not, confine the jurisdiction given 
by this Mt to one hundred ^sallars, but prevent it from stop* 
ping at (hat sun : and consequently, suits for sums over 
one hundred doHars a^ cognisable in the distriet» cnrcuil^ 
and i^te conrts, and magistrates, in the cases here 
mentioned.(i;) . By viitae <rf* this aitt, these tribuimls' have 
jurisdiction ovar suits brought l^ the poatmaster<fpuienU 
for debts and baJaMtos due the general post pffice^/) 

« 

[f) Ses antet io aqoeitioD of salvage, 801. * 

Ik) Postmaater-CtaMna o. larb. 12 VfbdL 149. 
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5. Jurisdfeetioii orthe district coort, in duits by and 
agmndt consuls. ». 



■f M 



By the 9th weiotten of the iiet- of September 24th, 178^/ 
the district court also has jtrfi9«Hbtion, exclusively of -the 
courts of t|)ilf»e?eral sta.tcs, of till suits agaiii^t coDsiils or 
Vfoe cousoisf, except for offences where other punishment 
tban whipping not exceeding thirty stripes, a fine exceed- 
Hig one hundred dollars, or a term of in^prieonment * ex- # 
ceeding six months, is inflictecl, '♦ . . . ' . * . 

For offences wiime thiS' description^^ the eircuit cotir t 
has jurisdictioa in'tlid ekoe of con*uls:(tn) * 
' it has beto determined hyth^ SiTpteme^'Ccwrt of Penn- 
sylvania^ that a rt&te eourt 4ia9 not ^rtsdietion tti an 9Lt^ ] 
tioo brought argathMY obnsal, the act^of {September 24tb; 
1789, having vested smek jurisdiction exclusively in the 
SiqvemeraiKl district courts of the United StMes.(n) And 
idso tbat a . ebnsid is riot Kahl^ to indittment in a stattf 
court, for -a cfime -bommittad iyithm tlie hmits of auch 
state, tb^ cons^ttiim having vested in the Skipreme Court 
of the 6feifted Stales, original jurisdiction in. all c^sen df- 
iecling consols ^ ^and eveu if such jiirisdfctiQi> is 4ioit to be 
considered exckisive, y^t the 9th tcsfdi tlth sections of tlM»' 
act of 24th Septeiiiber3')789, exel^dodthe stAte ooctrts,* hi' 
suAh case, in express- terms, (o) 



s.* 



6. Jurisdiction of the district couri ia proceedings to 
repeal patents* * ' * • ^ - • 

' By the lOth sectidh' of the 'act erPebriiarJr 21flt, 1T93, 
upon oatlror affirinatioii being Aiacfe'^b^fore the /cidge of 
the district court wbbre the* patfefltee, bis fikacutors, admi"* 
nistrators or assigns reside, tiHrt*suiy> patent, which shall 
be issded in pltrsaaHee of this act,>was obtained surrepti* 
tMHisly, of upon false duggestiob, anchm^tm made to the 
Mod oimrt withirt thtee years after idsuin^ the said patent; 
l^t not aftejrwardfi, i( sfaailaiid may be lawful for tl^ judge 
oftftesidd «li««fct,ibl«,tf the inwicr aJtegf^d shall apu 

'm) Commonwealth t^.'.Koslofr i 9erg« ^nil flawte, 645* 
[») Mannhardt 9. So^entrom. 1 BifiD. ]43i ' ' i.* 
^>17sitsd State a Binm. f'|>aM. tn. ■«» Moslri 27. 
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pear to him to lie sufficients to graot a ruletHat the pftten- 
' tee, his executor, administrator or assign show came, 
why process shoald *iot issue against him to repeal sach 
r jpatent. And if sufficiMt cause shall ndt be ebewa to the 
.oontrary, the rule shall be made absolute^ and thereupon 
the ^4 J\iidge shall osder process to be i^ued tafamst 
such pid^itee or hi» e]fecutors, adnuntetrators, or assigns^ 
with eMts of sixtt Adc}) in* cajse*^na sufficient csnise sbaA 
^ be shown to the ct>ntrary, ov if it shall appear tbat the par* 
trotfe'Was not the trueuiventor or iKseoverer, jadgmenl 
ShAll be rendered by such court-for the npeal of sticb pa- 
tent ; and if the party at whose'cM^aint.tbsi preceSB is- 
sued^ shall havejudgment given against iiifli, bb shall pay 
|iU*miph eosts^as thedefeRda«ltsbiLUt>epattoin'defeiaing 
the suit, fo be taxed by the* obort mxA- reMtvered in doe 
coarse of law* * . * • ' *• • • . 

It seems liie proceedings upon fh^ miff ntsi, mre not coo- 
' ^siv.9^ and tb^t the prooess tc be^aWarded, upoh making 
tiie jMile abMlutd^ is not a final procetiS^ bntla judicial writ, 
in the natote QfB.\scirefacias at comitKm iaw*$ and this has 
been the practical exposition of th^. statute* TlMi trial of 
iflsdes of fact.joiii^ at such scire ^jfaoias is td be by jury : 
as the att*of 21th S^tember, 1790, sect "0, declares tfaiat 
tbe mo^ of trial t)falt^iMues^^«f feet iB*the district coort 
shall be* b^ jury, except civil causes^ of admiralty and ma>- 
• litime jurisdictioiK^ p) • • * ' 

, 7. Bquity jurisdicticMOrofthe ^rict court, habeas corpus 
he. ' ^ ; • .• • • • 

By^he 1st section of th« act of February Idtkj 1807, 
* the 34i<%e» of the distrio^ comts of the United States shaU 
hare as liillpo^er to graM writs of injunctions, to operate 
]9eithin their respective districts, as is now exereised -by any 
if tbejudges of the SopremtBi Court of the United States, 
amder the stirae raiesf fegulations, and restrictidis, lii are 
p^fescrioed.by the several acts of Congress establishingtlK 
judiciary of the United Stafoa, nmy law to the contrary 
notwitbstcuKKng. t^^mdsJ^ that ijhe satt^ ]riiaM%<ll^ un- 
less so ordered by the eirtuit court^ continue longer than 
to the circuit court then ne^t ensuing ;'jior shall an injonc- 

* ... 

(p) Steana Vy Bcyi«(. Mwon. le^, 1^. £x'ipit« Woo^. Si Wbmt 

603* . • ^ •• ^ 
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tiofi be iwaed by a (listrict jodge ia atay oue, where the 
party h^s had a reasonable . time toapj^ly to the oircuit 
court for the writ. 

Ad injuactioa may ^so ha issued by the district judge 
under ihe act <^ March 3d, 1 830, sect. 4, 0, where pyror 
ceedii^ hate taken piaea by warrant and dist|;e88 againot 
m debtor to the Uniled States or his sureties, subject by 
«Mct£, ta appeal to the aircuit court irairi the decision of 
auch distriat judge in refusing qr dissolving the iajanction^ 
if such, i^peal be allowed* by a juatiee of the Stipvenfe 
Court. On whiah^^with an exception Rf \o the nibcessity of 
an answer on the partof the United Stlttes^ theproceed** 
iBgs are to ba as yi efher ca8ea(9r) 

The aot of 24tli Septeni^aK, 1789, section 14,fWts iutfae 
judges of the jdiaccict courts, powar to grant writs, of io* 
betzs corpus^ for the par(>ose*oF an in(^ry into the causa of 
coranritment(r) .. Otbef . acts give them j^^rs to issue 
writs, (aaica iwes, take depositions, &oc.(s>i -The acts of, 
congress already tr«at^d of relating to the privilege of not 
•being sued apt (>f4be district of which the defendant is ati 
inhabitaaC orin^hioh he is found, restricting suits by aa<> 
eignees, and variooa bihers, apply to tke district coart as 
well as to the drcjuit coaFt'(/) ^ • 

By the 9th seation of th« actV ^ptember 2^, 178^ 
tke trial of issues iif filet in thte district courts, in all-causes 
except civil causes of fiduiiralty.and maritime jurisdietiba^ ' 
shall be by juryfc . .■ 

By the 10th seatioo >ttbe .act of May 8th^ 1702, th^ 
clerks of the disJ4*ict«and circuit courts are empowered to 
take the . affidavits of all surveyors relative to th^r ra* 
ports, and tp- administer oaths to i^l persons .identifying pa-* 
ftera found on board of vessels or elsewhere, to ba usadxHi 
trials in admiralty cates. - « 

Tbe aotof kit March, 1793,-saet. 3, continued by the 
act of 2Sth February, 1799, ascertains the fees in admi- 
raltevxbses. 

The praOice of tha distrie* eaurt io cOQnuon law and 
criminals pweeadiogs is the aame^a* that' af the i^ircuit 



^ (^) Seemiltf 107, 14 1. * • 

(#) >lia^29, 81, 3f, 84,71. 
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(t) Amie^ 103. Sea Spprfimo Boi circuit tourt, practice, passim. 
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court: and the«cM of Oongreds^ regulating 

for the most part^pply to th^ courts ef^the United StatoB 

generally, and iaclude the district eourts. ^ ' 

But as a court of orjgin'ial fK)C6ediBg-ih admiralty and 
nuCritime caoses, the practice of the^di^triet court m pecu- 
liar to it By the first procesB act of Septcniber 29th9 
1789, the forme and modes of proceeding in causes of aA» 
miralty -asHl maritime jurisdiction wefe to be according to 
the coufeae of the. civil law.(u) But the saet of May 8th, 
17^2, aect. 2, which^nqw' regulates the puractice of the dis- 
trict comt direetfi, that tke fbrias of writs and executions 
and other process; and the fowis and modte of proceeding 
in suke of admiralty and mar)4ime joirisdiolipii shall'^ia 9»- 
cQrding.ta the principles, rnlae^ and usages whiali» belong 
* toxoqrts of adimraky^ascaBtr^istiBSiii^ from courts 
of common Jaw, exoefit so faV as may have been pravided 
^r by the act ef $eptembcjb^4, '1789,(9) subjeot, however, 
to sadi alterations aniir additions . as t^e ^id conrts ve» 
8peciively*4^o^kl in thaic discraiupa'ilpamejipedient, or to 
«uch regulations as IheSuprem^ Court, sboaiki tiunk pro*- 
|>er from time tp time to prescnba to* any ciroaife or dis* 
triotjiourt concera^g. the^ame... •TJmi act of March 2d, 
1793, sect. 7, also gives .^ower to the co^irts to make ndes 

.Wid xegulata their p^aclb^o- .- 

The courts of aduuralty vb^se ;armciplat and uaa^^ 

jare Mferred to in the above aet or May Sth^ J7^, are 
those of England an4 pur own country: and where they 
differ {he practice of the iatt^ opi^t ciaim precedence/x) 
The principles, rules, and usagea of courts of adnHn^ty 
are prind^aUjr derived- from the ci^il law, although, in 
oases omitted, they appear to h^ve used the aid of the 
^canon ]aw:( y) . Jfx suits for the recovery of seamen^s wages, 
a particular mode of proceeding in the first instance is pre- 
scxiMd by the act of 2£||fch July, 1790, s^ct; 6, by suomioaa 
and proces^ against tl»e sh^, or in some cases by prilicesa 
in the first instaxM^e, th^ course of which is to be ;aceoi4- 
ing to that o£ admiralty •courts^, reserving the right of re* 
covery at covmon law. The act of 49^ Juae, I#I9^ ex* 

, (a) Ante 30. * , / . ... 

}x) Manro v. Almeida. .10 Wheat. 490. 
(so 3 Bto. Ada. 4^ GivU Law, 3^8. 
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■ 

^ (Sr<msioiis to the dnppec or any ether fisher- 
man af 4 vessri eaipk>]Fed in the fisheries, to ejQabie . them 
to recsDVjer $heir shane of fisb^ under oett#ip*pr6vision8. 

From the fore^iM^g yieir^'of the jjorisdictioa of the dmh 
4rict dguit) it wU h^ perceil^ Ihat its admiretk^ j visdie- 
' tion in civil c^ses embraces fouj: difierent descriptions of 
ciauses, namdyy !• Prize causes; 2. Instsnee muses. 3. 
Suitf fyr certain ^(nrfeiturea and penalties, eommody call- 
ed ra?eni]# efiases. 4. Sbitsibr vioiatiDns of our jurlsdic* 
tional limits. • . > . 

1. Priae cwseifaie poocae^^Mgfs in rmn: Q»d^ them m 
an jespecial manner, the aJiJegations, -the proofs ai(d. pro- 
^emtmgs ase m ^genieilal modelled upon the civil law, with 
«uch'tid4itions.|ind ^kerations ais the practico of n^tioM 
and the rights ^bel}ige]iiQm|s andiieiitrals OMivoidaUy^ im* 

The law bf nations ia the great sour(jeL<tf thoso rules re- 
)Bp#etaifi[ belligeientaDd qMtrdi ligbtS) Which ^e feec<^is- 
^ by all ci^iliied^a^iicoiiimeraai siartestlteoughout Eurofie 
ami iMei'iMc Thia hm is tn part^owistten and in* p^ 
coQve'ntiMMiL To as««lKtain ^bat. wbicfa(is uitwritteii r^ 
aort k had to tha^^re^t prinpiplaft' q& reason an4tju«^ce» 
But as. these principlM mftyjbe diffidently understood by 
^flferent natioBg under* diffi^nAaft^circlj^nistaacesy th»yMa 
ipoQskieivd as bein^ia ioflie^^ilegib^ fixe^by a series ei 
judicial -decisionsA The* decisions of the couxts of evcHPy 
icountry, so far as they:a«rfound^ on a law common* to 
every country, ara re^fj^ed act as authority Jbut vkh re* 
spesL, The United Stj^as baJFui^at one time formed a^ooii- 
ponettt part ,of the British Empire, their piiife kiw was our 
fo'ize law.* When we separated, it continued to be our 
pri2e law so far as it was adapted to .ow circumstances, 
and waajiot variecf by law- or trelkty, . A oast^ therefore, 
:4etanmsed 'in a British prilo Qoilrt professing to decide 
the ancient principles of public law will iiot be 'disregard- 
^edvunless it be very unreasonable, of. beibUnded on a ccm- 
atraction rejected t^ oti^et nations... Whereydberefore, a 
Bi:itish pme ^^ufil in theyiiiar . . , deferring to a case 
' ' decided in 1T83, detffmined the principle that the posses-^ 
aion of the- soil ipipress^ss on the owner .sf it, the ch^^^ter 
of the country so mr as iX» produce is toncerned, in its 

(%) Sohecmer !)Lde)ine. 9 ChrMich, £84. 
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transportation to any other couqtry^ w|iate?0p tlra fockk 
resi4eiice of the owner may he, the Supreme Cpurt.of iho 
United States an the year 1816, approved and ado.pted the 
^tnciple, it not appearing to be contrary to former praio- 
tige Of opioioDi^ nor to tbe nde of x>tJier aatioos, nor ubl- 
feasonable in itself.(a) \ 

Whara th^ pvoceecUngs of the e^wt jBimif^ rem thdj^ 
)3Mlence0 4Ct on the thing itselfl ^Thef decide wha hyi 
the . tight Md order its delivery to the party having the 
right Xhe libellant an;^ Qlairnant are both actors. They 
both demAo^ fMm the caart the thing ki ^Qonteat The 
thing in dilute ia taken idto the outtody <£ the law t and 
if in a^^roceoding on a decree in such caea^ it do not a^ 
pear who had .the ^possession, it^muist be preeunMd to ha 
in the custody of the Jaw *mi(il the coptrarjf^ appearfiu(6) 

The ptroQeedings in the admirMtty-mtist. always coatain 
al'leaat ag^qsra} allegation of such a^nature aa-^l^ ap- 
ply ti^ Itta^pase^ as of pr>i£e^&e.. Soifie kind of mla^qint 
im a4herad idf th^gh'iAa courlMi« aM^eqdJie . the aama 
tf ohnical. atrictobsB * de at odmE^ tew# Tiua caaig must 
te ao stated as lb authorise a, decyia^f evidenaa^ ca/mot 
j|>e ftdmitted varying. froNn the faola alWed. Bui the Su- 
preioe. Court on appeal, on^^-ef ari^ag wr. decree of the 
«ii€i]it court in Iftich eai4^' wiilirlMiandrthe cause with di- 
wctioiis to permit t|^e [diapidiAgg -tor be amended and for 
farther ^rQceediBg6.(c) .>*.*. . 
. 2. Iiuitfmce causes, aqrajpreheild ^uits upon contracts or 
^fiiflCM^ntractes sahrage, toiU9;a^ fowher.judgmentSy in 
whiahthe pnoceefiings hfJb m-persmiam as well as in rmtL 
Inthede caudas\tiie court relerswh#i tbe^ statute Jaw is 
Client, to the marine^ law, emhracing the ancientlaea laws 
of OJbroa^ Wiahii^^^*1udicial ^s^ositions, and the deci«- 
«ipnB of out own tiibunaJs* ^It is in relktioa to this ^ecies 
of canes that the contast-edsted in England between tbp 
courts of common law and admiralty, which twrninated im 
restricting the latter ,by pVohibitions within narrow limlto. 
In our courts these limits hafe«heab much enlarged in 
consequence c^ the grant i|l the con^tutaon of aH cases 

^s) so Hhds. fiogkr- o. Boyle. 9GrftD«fa,^0a.* ' * 

[m JeniUBffg 9. Canon* 4 CraiR^^5« * 

[c) The Divina Pastora. 4 Wheat. 64. Ante 53, 57. For a View of 

the Admiralty practioev see Brown's CiYiUnd AdminHy law, And Hallos 

Clerks Praxis. 



» • • 



• 



JURISDICnON, 231 

^HuwHitM u'WeU of admiraky jimsdictioii : thougli 



precusd extent may yet be considered as a questieH sub 
judUe.: • • • • • ^ ^ r 

• Tke'prooeBs in tbese canses is to anest the thing or fli9 
persqch aceordng to the nature df the pr^eeeding. TfaMQ 
modes are Ottstbmary in case^- arising ex contractu : ia)d i| 
affi^rdrsiiekreinediMjto compel a party to answer ex cfe- 
Seio^ where thid tort eomplained of is a mere marine tree* 
paes^ but not where it involves directly* the question of 
prize.((f| Proeeiss ot persomfn lies to compel a phrty to 
answer ai libel chiarging hinr With piratieally taking the li* 
bellant's property from ^n' board a vessel at sea; and c^n-* 
^•rtifig it to his own use, without bringing it inlet a place 
. of ad3iidica*ion;(«) . ^ . r ^ 

• In cases .of jmarine trespftp not t^onnecflod with vrize^ 
the district cburt ai»' a,.eoiirt' of admiralty, may award' the 
;tbingiorils proceeds, er^dan^g^eB therefor,' ei4her coHafe^ 
vaHy <ttf okttflSr or in a 4k^ ^t. Thuif,* wheie Ae con^ 
mander of an'Amerh^aa vessel' €rf War, Heieed k Vessel on 
the high.Msts, on'<he graunebof aviokctionit^f the eetof 
Congrew passed the* 2Tthof February, 1 800, ftirth«r to 
suspend Ihe conunercial^intercanrse* between the-Uaitedl 
fikates and f^ranee^ aad tterdependenciesthereof^ and sold 
the cargo abroad, iaiid*brei»ght'ilie vessel into the poU ef 
Fhttadielpfaia,«where*thdy wdre hi^Ued in the district, couif 
under the act ef CoDRgrfess, and claimed as Daoidh proper^ 
ty, restoraticMb Qf Xhe va^pel, andpsyment of the proceeds 
of the cargo, viete decreed 4:6 the • claimant, and da- 
vaages.ij') .So, in a dinect ^oit by libel in personam^ a^nst 
die ocunmaiider of Ai Aiherioan^u^med vessel, who had 
seieed'Ti vessel oa4he hig^ seed* for -'breach of the"«ct of 
CongresB, the o^lnaer libelled in the HbBtrict oourt^ and 
prayed that the respondent might proceed against her, or 
damages be decreed, and .obtained a decree for dama-* 

•■ It proceeds also by foreigh attachment against the pro- 
perty, credits and eiibets, of a concealed or absconding 



il The'ItfviDcible. fi Oalf. 41. . - . • . 

e) Manm •. AlraaMb. 10 Wheat. 474. 

f) Moiny e. The Obanaliig BBtsy. 2 Cnmch, B4« Ses dsDliittk 
«. Barreme. lb.. 169. \ * 

(£) Maley v. flhattuek. 3 Craasb, -46T, Ss^iBmks «. Tmllt 1 Ma- 
son, 99.' . ; 
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defendant^ when they are within the ]uradictM» oC 
courts or in the Stands of it third person withiDb such, juris* 
. diction, and the* property iittached m^y be condemtiedoB 
' dafatili(A) Such attachment cannot leiue withpvt a« es* 
press order of tb« judge, end.it is a proceeding in^pmrwo^ 
Mm to compel an appearaiM>e.(t) . • 

The pleadingft in instance causey » are by libel iwi an- 
8wor,^or claim, anjd it isiSaid that each ptfr^ is .entitled at 
any time, even dewn tp the hearing t>f the cause; (o demand 
the answer of his adversary upon oath, to every oue of his 
pleadiDg3^^) In our own cfysiX.^ it has bean held,* that in 
causes QD^ha institiic^ side of the'conrt, the answer of the' 
daim^mt should be verified by his oath, and that this is 
the gener^ praoticebodf of courts of equity, and courts of 
fdnnralty J[>PdeeediQg aceor^iog to the;couis0 of tb^ eivil 
iaw«(0' (n suits fqr flmrindr's wagss^ t^-.liballant Ssay 
oompel the adreiee^arty to>apswer^acial ilkergogtlotieg, 
^^iek'areJiedciada): tbe dfreQtiott of the oaartt and^wo 
. Ul^e (be interMgalory paiteof^fttiiUiircfaaniC^^ And in 
poifll of ctatfanieaWas say tbe cotttt; tba pr ^tkia^havki-be 
adhfred to : for itbriMS distificdy hi^fore the .ofMort' the 
poiMls^on whicli^ thfe ^e^npe is inleiided ts be resltd. As 
to.all facts denied^ the' biicth^ of M0cJ*4ies on the plains 
tifi^ except in special oa^ea ^t^ Bnipping paper and 4og7 
book, as provided for 'in die act of. CongQess^of th6 20w 
of July, l»S>0, seet 6,^) ^, . ► - ; ' 



^\' 



Salvaga^ - 

A sittHbr mare civil sahage iA an JlK^tance cause : and 
it seepiB^ the libel for it onght vegularly, distinct^to al- 
lege an4 alaim'saNage, thot^ that ma^ npl.be indispen- 
sable. Bat a proceeding for military Dahnage, arising up* 

{h) The InvinciU6..2 GalU 4U £ee'8 Adm. Re^. 141. Manrav, 
Almeida. 10 Wheat. 473. See*2 Bro. A^^ and Civil Law, who states 
that this has gone into disuse in England. Yet it appears it^was former* 
\j used in Pennsylvania. Antd 2. ' ^ * / • 

^tanro i>. Almeida. 10 Wheat.. 473. * ^ " . ' . 

SBio Adm« 9nd Gi?iILaw^4Jl6l / . * 

Gattmell v.* Skimi^r. 2 Gall. ^5. A^own^ iio>vpever, ■Miii^t6 ihiak 
that Mrk iMt diri^d from the cnvift ^Wj >at kom ths tanoaiilli. See 
4t BroL Adm. and Ci^il Lkw, 371, note. 
(m) QiattB^ •. SkiBiMt. 2 OalL 4a. - 
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on a. recaptnre of property, is a prize proceeding: inas- 
nacfa as the property is taken on the- high seas, ^We bettt^ 
out of the enemy's hands. The captors therefore may 
proceed against the property as prize, and the court hav- 
mg thus jurisdiction over the property as prize, will exer*- 
cise its authority over all its incidents, ft will decree a, 
testoration of the whole, or of a part. It will decree it 
aJlHK)luteIy, ori)urthened with salvage, as the circumstan- 
ces of the case may require, though not Specifically claim- 
ed or stated.(n) 

But in a case, of civil salvage, in which the 'salvors are 
proceeding against the cargo to obtain a decree, ship own- 
erB cannot interpose in the way of claim for freight and 
average, nor can the court in the case depending award 
either of those demands, if there be no pretext for claim- 
ing dther as against the salvors. The question is inter 
aUos ael^Bnd the ship owners ought to pursue their rights 
by libel, or by petition by way of hbel, against the portion 
of the proceeds of the cftrgo a,djudged to' the shippers. 
They are entitled to be heard oti such cMm, and can only 
be called upon to answer in that mode. They may pur- 
sue this remedy while these proceeds are in the posses-" 
sicn of the law, even after a'final decree in the Supreme 
Court on appeal in the cas^, t^n the question of sal** 
vage.(o) • * 

Where ftom the.peeuliar cif cunisjtances of the case, the 
amount of salirage is disoretionafy,*as well as the mode of 
its distribution, the Supreme Court will not encourage ap- 
. peals, nor reverse the decision of a circuit court in such a 
salvage case, unless it manifestly appeared that some im- 
portant error had been comiAitted, but will affirm the de- 
cree with co8ts.(jt>)\ * ' 

3. Suits for penalties atid forfeitures . arising under the 
revenue and other laws, are proceedings Ik rem^ founded 
on a prior seizure. The rules that govern in these cases, 
are mainly the acts of Congress, and the expositions given 
to them. The pleadings ate by libel of information and 

^») The Schooner Adeline. 9 Cranch, 284, 285. 
(o) The SybiL 4 Wheat. 98. Thii appetn to have been a proceed- 
kig tfi rem* 
(p) The Sybil. 4 Wheat. 99. 

30 
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claiinu(9) If the seizure in such cases be made on wnten 
navigab^ for vessels often or n>ore tons burthen, the court 
sits as an instance court.(r) 

In a proceeding in the district court of the Pennsylvania 
district, in the year 1^5, against a defendant, the comman- 
der of an American armed vessel, to compel him to proceed 
to adjudication of a vessel captured by him on the high seas, 
for an alleged breach of a law of tr&de, and for damages, 
the respondent . after appearing absolutely, put interroga- 
tories to the libellant, which were answered on oath.(*) 
And in a proceeding in 1808, in the district court, by libel 
«of information against a vessel for a forfeiture under a law 
of trade, the claimant was required to put in his answer on 
oath, and the court also decided that the attorney for the 
United States might except to the answer, in the &anM 
manner as to an answer in chancery, or might reply set- 
ing forth new facts not inconsistent with the Ubel, and put 
interrogatories thereon, as upon the allegations in a IhU in 
chancery, which if propor and. pertinent must be answered. 
This Was done, aiid the claimant was ordered, to answer 
viva voce.(i) The question on the propriety of this pro- 
ceeding, was made, among others, in the Supreme Court, 
on appeal from the circuit court, but no decision on it took 
plj,ce.(w) 

The collection act of Marph 2d, 1799, (which is usual- 
ly referred to by acts of navigation, impost and trade, for 
the mode of proceedmg to recover, penalties and forfeit- 
ures) prescribes, in the 89th section^ theduty of the col- 
Jector in seizii\g, and the mode of proceeding against pro- 
perty seized as forfeited. 

Where property is brought into court ter adjudication, 
upon a seizure for a forfeiture, or other cause cognisable 
there, the property is, in- contetnplation of law, in the 
custody of th^acourt, whether the court be an instance or 
prize court In a suit in rern^ both parties are actors. 
Though the libellant does not make out a title, yet if the 

« 

{q) Seetbe Samuel. 1 Wheat. 19. note* 

(r) Le Jeune Eugenie. 2 M^son, 444. 

Ui) Maley v. Shattuck. 3 Craach, 473. 

\i) UDtted States v. Betsj and Charlotte. 4 Cranelb 442*. 

(«) lb. 
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claimant fail to show his, the court will hold the property 
till a lawful owner appear, and would repudiate a claim 
founded on piracy, or fraud, or even on a crime against 
the municipal Uw of a foreign coufi^j.(x) 
' 4. Captures within the jurisdictional hmits of the United 
States. These are in rem^ and are proceedings in rem 
for restoration to the owners. 

- In these cases the law of nations would form the rule, 
vhere the acts of Congress, or treaties, are silent 

♦ 

{x) La Jeune Eugenie. 2 MttOD» 436, 46 L 
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CHAPTER XXII. 



DISTRICT OOURT-^ailMINAL JURISDIC?nONL 



By the 9th section of the act of September 24th, 1789, 
the district court shall have, exclusively of the courts of 
the several states, cognisance of all crimes and offences 
that shall be cognisable under the authority of the United 
States, committed Within their respective districts, or upon 
the high seks, where no other punishment than whipping 
not exceeding thirty stripes, a fine not exceeding one hun- 
dred dollars, or a term of imprisonment toot ex:ceeding six 
months, is to "be inflicted.(a) 

It is, therefore, the g?ade of pynishment alone, that se- 
parates the 'jurisdiction of the district' from that of the cir- 
cuit' courts ; in other respects their jurisdiction as vested 
by this act, is similar. 

By the same section the district court shall also ^ave 
jurisdiction, exclusively of the courts of the several statesi 
of all suits against consuls or vice-consuls, except for of- 
fences above the description above mentioned. Here, it 
is the character of the party, and the grade of punishment 
combined that give jurisdiction. 

(a) See circuit court, crimiaaljurisdictktt* 
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CHAPTER XXm. 



TERRITORIAL COURT& 



The courts of the territories of the United States ha?6 
been, created by the several acts of Congress, passed from 
time to time, establishing territorial governments. At 
present, these courts are orgai!iised as follows : 

m 

1. In the territory oi Michigan^ there is a court consist- 
ing of three jadgesy any two of them form a court, who 
have a common huw jurisdiction, and are appointed by the 
President, by and with the advice and consent of the Se-* 
nate, to hold during good behaviour. The powers and 
duties of the magistrates, *and other civil officers are to 
be regulated by the general assembly of the territory.(o) 
By act of 30th January, I823,>an additional judge is esta* 
blished for certain counties with an appeal to the Supreme 
Court of the territory, ^d by. act of* 3d March, 1823, 
the judg6s of the territory have a chancery jurisdictionu 

2. In the territory of Arkansas, the judicial power of the 
territory is Tested in a superior court, in such inferior 
courts as the legislative department of the territory shall^ 
ffom time to time, institute and establish, and in' justices 
of the peace. The superior court is composed of three 
judges, who are to continue in office for the term of four 
years, unless sooner . removed by the President. The 
si^erior court has jurisdiction in all civil and penal 
cases and exclusive cognisance of all capital cases, 
and ^original jurisdiction, concurrently with the inferior 
courts, and exclusive appellate jurisdictioni, in all civil 
cases in which the amount in controversy is one hundred 

(a) Ordinance for 1 787, for the government of the letrilory af the Uni«, 
4ed States, north-west of the river Ohio. Acts of Gongvesa, A«guiA Tth, 
47S9. Januaij 14th» 1806. Febroaiy ^th, 1826. 



23a TERRITORIAL COURTS. 

dollars, or upwards ; it is to be held at such time and place 
as the legislative department directs, provided^ that any 
two of the judges shall constitutes a court of appellate, and 
any one, a court of original jurisdiction. These judges are 
appointed by the President, by and with the advice and 
consent of the Senate ; the judges of the inferior courts, and 
magistrates, by the Governor.(6) 

3. In Fhrida^ the judicial power is vested in twosuperior 
courts, and in such inferior courts and justices of the peace, 
as the legislative council of the territory may establish. 
One superior, court is for East Florida,^to consist of one 
Judge; another for West Florida, to consist of one judge. 
Each court has jurisdiction in all criminal cases, and ex- 
clusive jurisdiction in all capital cases, and original juris- 
diction in all civil cases of the value of one hundred dol- 
lars, ari3ing under, and cognisable by the laws of the 
territory. The judges of the aujperior courts are appoints 
ed by the President, by and with the advioe and conaeiit 
of the Senate. - All judicial officers are to hold their offices 
for four years. The Judges *of the inferior courts, and 
magistrates are apipointed by the Governor. Each of the 
superior courts has, moreover, the same iorisdiction, 
within its Umits, in all cases arising under the laws and 
coQStitKftioD of the United States, which by the act of Sep- 
tember 24th, 1789, was vested in the court of Kentucky 
district.(c) And writs of error and appeals from the de- 
cisions in the said superior courts, may be taken to the 
Supreme Court of the United States, in the same caseSf 
and under the same regulations, as from the circuit courts 
of the United States.(rf) 

Under the provisions of the act of 3d March, 182.3, the 
legislative council of Plorida might establish a court hav- 
ing jurisdiction of admiralty causes they not being com- 
{>rehend^d within the words, ^^ all cases arising under the 
aws and constitution of the United States," and therefore 
not vested in the superior courts.(e^ 

By the act of March 3d, 1805, tne superior courts of 

[&) Act of March 2d, 1819. 

fci See mUe^ 186. 

\a^ Aot of OoDgresBf March 30(h, 1822. Anie^ 38. 

[e) American Insurance Companj e. Canteri 1 Pet. S. C. Hep. 64&. 
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the several territories of the United States, in which a dis- 
trict court has not been established by law, shall in all cases 
in which the Untied States are concerned, have and exercise, 
within their respective, territories, the same jurisdiction 
and powers, which are by law given to, or may be exercis- 
ed by the District Court of Kentucky district, and writs of 
error and appeals shall lie from decisions therein to the 
Supreme Court, for the same causes, and under the same 
regulations, as from the said District Court of Kentucky. 
This act at present, it seems, extends to the superior courts 
of the territories of Michigan, and' Arkansas ; writs of 
error and appeals from the superior courts of Florida, be- 
ing ^provided for by the abo\re mentioned act of March 
30tb, 1822.(/) 

By the act of April 18th, 1806, the provisions of the act 
entitled " an act for providing compensation for the mar- 
shals, clerks, attorneys, jurors, and witnesses, in the courts 
of the United States, and to repeal certain parts of the act 
therein mentioned, and for other purposes," passed Feb- 
ruary 28th^ 1799, are extended to the territories of the 
United States, so far as the said act itiay relate to the pro- 
visions of the act entitled, an act to extend the jurisdic- 
tion, in certain" cases to. the territorial courts," passed 
March 3d, 1805;(fi') excepting that the clerks of the said 
territorial courts shall riot receive the additional five dol- 
lars per day., allowed to the clerks of the circuit and dis- 
trict courts, by the 3d section of the act first-above men- 
tioned*(A) 

(f) See tfMle, 38* And by the act of February Bihf 182S, appeals 
and writs of error lie from the decision of the highest .tribunal of Michi- 
gan territory to the Supreme Courts where the amount in controversy ex- 
ceeds one thousand dollars. 

ig) l^he act next above mentioned. 

[h) See also ante, 133. Act May 26th, 1824, t5th May, 1826, dOth 
March, 1823. 
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CHAPTER XXIV, 



ATTORNEY GENERAL AN0 DISTBJCT ATTORNEYa 



By the 35th section of the act of September 24th, 1 789, 
there shall be Appoanted a meet person, learned in the 
law, to act as attorney general for the United States, Vho 
shall be sworn or affirmed to a faithful execution of his 
office, whose duty it shall be to prosecute and conduct 
all suits in the Supreme Court, in which the United States 
shall be concerned, and to give his advice and opinion 
upon questions of law, when reiquired by die president of 
the United States, or when requiested by tne heads of any 
of the departments, touching any matters that may con- 
cern their' departments, and shall receive such conipensa- 
tion for his services as shall.be by laW provided.(a) 

(a) By the act o£20th Febvuary, ldJ9,'sect 1» the salftiy of the atta*- 
ney geperal is fi^ed at three thousand five hundred dollars. 

As to the power of the attorney general to apply, ex officio, for a iDaji- 
damus to a jddge of a court of thjB United States, to execute an act of 
Congress, see antef 75. 

In the year 1778, Congress authorised the committee- of commerce Id 
recommend, and the president of Congress to appoint, proper persona, in 
the respective states, to act as attorneys in each state, for recovering aM 
commercial debts due to the United States, and for claiming the conti- 
nental share in prizes libelled in the state courts of admiralty. 4 Journ. 
Cong. 64. In 1779, Congress authorised their marine committee to appoint 
advocates, f<y the purpose of taking care of and managing the maritime 
causes in which .the United States. were» or might be, concerned. 5 JouriL 
Cong. 415. And in the year 1781, before the articles of confederation 
were completely ratified, we find Congress recommending it to a state^ 
to direct their attorney general to prosecute United States' ofiicers in the 
name of the United States, in the ordinary course of law, for abuse of 
office and breach of trust. 7 Joui'n. Cong. 11. But soon afterward8» 
the necessity of an advocate to prosecute on behalf of the union, bocamo 
80 apparent, that Congress employed procurators in the states for that 
purpose. In January, 1781, Congress appoipted Egbert Benson, Esq. 
a procurator, to prosecute in behklf of Congress for all debts due to or 
frauds committed against the United States» u the state of New York. 7 
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By the same section, it is enacted, that in all the courta ' 
of the United States, the parties may plead and manage 
their own causes personally, or by the ^sjsistance of such 
counsel, or attorney at law,, as, by the rules of the said 
courts respectively) shall be permitted to manage imd 
conduct causes' therein. 

And there shall be appointe}!^ in each district, a meet* 
person, learned in the law, te act as s^ttorney for theUnit-> 
ed States in such district, wHo' shall be sworn or affirmed, 
to the faithful execution of his office, whose duty it shall 
be to prosecute 'in such district, all delimjuents for crimes 
or offisnces cognisable under the authority of the United 
States, and all civil actions in which the United States ' 
shall be coucerried, except before the Supreme Court, in . 
the district in which that court shall be holden. And he 
' shall receive as a compensation for his services, such fees 
sjs shall be taxed therefor in the respective courts before 
which the suits dr prosecufioijs 6hairbe.(6)' In the dis- 
tricts since oreated in the n^w states, a district attorney is 
bj the special provisions of the acts of Cprigress respec- 
tively, to be appointed, a person learned in the law, to 
act as attorney for the United Statfes.(cy 

Joam. Cong. 31.' AfletieaKts, i^hen tjie^ appointed 4i supeHntendant of 
findiice» tbey authorised him tf> appoint, by lotter of aUooiey oe otherwise 
such person or pwsonS'ae l)e migbt think proper, to phiBecute or ^^fend 
for him. in bis official capacity, orpn behalf, of the United States, in all 
jJacee where the sane might be necessary. lb. 9^. Bafore tiie revolu- , 
tioD, the crowjD, under the great seal of the high court of admiralty of 
Sogland, appointed,' itt the time of commissioning a judge of the vice ad-< 
miralty in Pennsylvania, an advocate» register ^eneral^^ ai)d maisbali w^ 
took oaths before the gqyemor, 

f () See post. Fees. 

Ic) See fofL Fees^ 
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CHAPTER XXV. 



MARSHAL. 



' By the 27th section of the act of September 24th, 1788, 
a marshal shall be appointed in and for each district, ftr 
•the term of four years, but shall be removable from office 
at pleasure ; whose duty it shall be, to attend the district 
'and circuit courts, when sitting therein, and also the S«h 
preme Court, in the district in which that couit shall sit, and 
to execute, throughout the district, all lawful precepts (fi- 
rected to him, and issued under the authority of the Unit- 
ed States, and he shalfhaTe power to conpaand aU neces- 
sary assistance in the execution of hiffduty, aind to appoint, 
as there shall be occasion, one or mo^e deputies, who 
shall be removable from offiee by the judge of the district 
court, or the circuit couvt sitting-wilhin thue district, at the 
pleadure .of either. And, before b% jeaters* on the daties of 
his bifice, he shall beeome beund for the fifiitfaftd perfor- 
mance of the 6ame, by himself^ and by his deputies, before 
the judge of the district cqurt, to the United States, joint- 
ly and severally, with two good' and sufficient aureties, in- 
habitants and freeholders of such district; to be approved 
by the district judge, in the sum of twenty thousand dol- 
lara, avd shall take, before said judge, as shaD also his de- 
puties, before they enter on the duties of their aj^Knntment, 
the following oath of office. 

(« I A. B. do solemnly sw^ar, or affirm, that I will faith- 
fully, execute all lawful precepts directed to the marshal of 
the district of under the authority of the 

United States, and true returns make, and in aH things well 
and truly, and without malice or partiality, perform the 
duties of the office of marshal, (or nftirshars deputy, as the 
case may be) of the district of during my 

continuance in said office^ and take ouly my lawful fees. 
So help me God." 
The 7th section of the act of 9th June, 1794, enacts, 
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tbat BO mueh of the aboFe act, as ib, or m^y be^ construed 
to require the attendance of all the marshals at the Su- 
prefioe Courts shall be^ and the saii^ is hereby repealed: 
and that the said court shall be attencbd, dul[^lg its ses- 
sion, by the marshal of the district cmly, in which the court 
shall sit, unless the attendance of the marshals of other 
districts shftll be required by special order of the said 
eourt. 

If a person is confined by process, from an inferior court 
of the United States, the marshal, by aqt original writ from 
the Supreme Court, • might be directed to take him into 
eufrtody, and mi^t confine him, under this writ, in the 
some gaol, if itt^ble to give bail/a) 

The marsl^ai may be directed by the Sv4>reme Court, 
to return a writ directed to him, by a certain day, and, in 
paBo of de&ujk, to shew cause by affidavit.(£) And a^ aXr 
tachnent li^ against him, for aon-perfcraianc^ of his of* 
ficial duties.(^e) He i» bound to ser^e fin attachment issued 
•against a wHwis £v )EM9iHLtt«ndance in pursuance of a 
M^fMno, as it is the process of the court, regularly issuing 
f(^ the administration of JttsUce.(</ J 

Bv the 38th seefioaot-the^ai^t of September 24th, 1789, 
»aU caos(»s wherein tW marshal or his deputy shaJl be a 
party^ the wjrits and ptecepts tltierom shaU be directed to 
suph disinterested persons, as the;Ooujrtf or any justice or 
judffe thereof, may appoint, and^he person so aj^ointed 
is thereby acrthorised to .ejcfccnte*a^ return this iBame.(e) 
4iid in ease of the death of any marshal? his dej[Hity or de- 
puties shall eoirtinue.in offices unless otherwise specially 
. remowd, and shall execute the same, in the name of the 
deceased, until another marshal shall be appointed apd 
sworn. ' And the deftiults c^nusfeasances in pfficeof soch 
deputy or deputies, iq the mean time, as well as beforef 
shall be adjudged a hf etf ch of the condition of the bond, 

S'ven as before directed, by the marshal who appointed 
em. And the executor or administrator of the deceased 
marshal shall have like remedy, for the defaults and mis^* 
feasances in office of such deputy or deputies, during such 

la) Ex paite^ BoUman vw SiTfutwout. 4 Crtiic|i» 96. 

[bS Oswald 9. New Yori&. 2 I)dl. 402. 

[cS See 7 Cranch, 27G. 

(t^ Uitited Sutes v. Burr, 365. 

H Se^«si0, t le. 
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Interval, as they would Se entitled to, if the mftrshal ImA 
t^ontinued in life, and in the exetcise of hie said office, im>* 
til his successor was appointed and sworn or affirmed^ 
And every marshed or his deputy, when removed from of- 
fice, or when the tenn for which the marshal is appointed 
shall expire, shall h^ve powers notwithstanding, to eiecate 
air such priBCepts, as may bi^ in their hattds ^e0}>ectiveiy^ 
at the lime of such remoyal or expiration of office. And 
the marshal shall be held atiswwable (or the delivery to 
his successor of gU Bi4soners, which may be in his ciUM 
tody at the time of his removal, or when the term for 
which he is appointed shall expire, and for that pttrpose 
may retain such prisoaers in his custody, until his success 
Bor shall be appointed, and .qualified as the law direifets* 

By the 1st sectiotr of the act of April 10th, ISM^ the 
bond heretofore given, or .which may/hereasfter be given^ 
by the marshal otany.di^^rict, for theif^thful performance 
of the duties <^ his office,' afaall be filed and recorded in 
the office of tbe elerk of tb6 district couil or circuit coiuct 
sitting, within the distriM for wbieh such marshal sheU 
have been appointed, and copiem tfaereoi^ certified by the 
clerk under the seal of the said^ ceutt, ahedl^ be competent 
evidence, in any court of jii8ti»e.^ fiy s^et 2, it- shall be 
lawfiil, in case of the breach of the condition ofaay fiueh 
bond, for any person, persoius or body ^politic thereby in** 
jured, to institute a suit upon dOchbcHKl, in the name and 
for the sole u/se of such pwty, and thereupon, to recover 
such damages as -Bball be legally ^sessed, with co^ of 
suit, for which eiecution may issue, for such party, in due 
fortn ;.and, in case'tfaeh party sh^l fiEiil to recover in tbe 
euit, judgment shall be- rendered, and execution m^ iseiw 
for costs in ifivor of the defendant or defendants, against 
the party who shall have ii^ituted the suit t and the Urn* 
ted States shall in .'no case be HaUe for the same. By 
sect 3, the said bond shall, after any ^judgment or judg- 
ments rendered therein, vetnain as a seourity for the bene- 
fit of a&y person, persons, or bcdy politic,' injured by the 
* breach of the condition of the same, unti|^ the whole pesaU 
ty shall have be^ recovered, and tbe proceedings shall 
^ways be in the same manner ad herein before directed. 
By sect 4, alf suits on marshaPs bonds, if the ^ right of ac^ 
tion has already accrued, shall be commenced and proee^ 
united within throe years after the passage of this Acti and 
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not aftcfrwar^s ; and all such suits m eaPie the right of ac* 
tion shall accrue hereafter, shaH be commenced and pro- 
secuted within six years after the said right of action shall 
have accrued, and not aft^rvarda Saving, nevertheless, 
the rights of infants, feme coverts^ aad persons nm compos 
mmUs^ so that they sue within three years after their disa^ 
bffitie!6 are removed. . ' " 

Where the bond is for^ihe marshaPs faithful perform-* 
djice^ during his continimnce !n office, his sUretiecf are lia-> 
ble for money received by him under an eJrecution aftw 
the giving of the ^nd, and before he went out of office; 
But they were held not*KabIe for monies received hy him 
imder an execution at the suit of the Unh^ States, ant^ 
rior to the date of the bond, which were retained by him 
afterwards, though he was directed by the comptroller c^ 
the treasury, before receiving tbem, to pa;^ them into hank 
to the credit of the'freasury of (^United States : but the 
majority of the court i||ho decided *^i9 diiSered in their 
reasons: two jotfges folding, tbelt no d&mand appearing 
on the record to have beefl made on the marshal, ifbr the 
toms, either tiyrrie of ecftfrt, or trtherwi^e, no conversion 
was made out: %he> other two judges holding that the con* 
Torsion was c0inq>lete by hii? no%> paying ttinem into bank * 
iagreeaUy to the directions of -the .ooipptroUer of the trea<» 
tury, and these being* giveii prior' t6 the bond, the defen- 
dants were npt liable. - On the' question, whether, on such 
bond, the sureties w^'habfepfor, monies received by the 
marshal after he had be^ dismissed' from office, under 
an execution levied and-iexecutad bf him while m office, 
two of the judges wera- of opinion thtfy were not liable for 
the C(»iversion ; two thought no conferskm appeared, a^ 
he was not demanded to pay the sam^ into court : and two 
were of opinion that the marshal, being authorised to do 
tertain nets' after his renu>val from ofitee, the conditi(m of 
the bond emluraced defaults committed after diimiseal 
from office, as weU as before. A payment by the marshal 
of sums levied under an execution at the suit of the Uni* 
ted States, or delivery ofbonds, the property (rf the United 
•States,* to the distriirt attorney, by the order of the oomp- * 
troller of the^treasury, is ffOod, and,* it seems, is available 
upon trial, without 4 previous submission to the account* 
iii^ officers.(/) ' • 

</) United States o. .Oiloe. 9 Cranch, 212. « 



246 MABEKHAL. 

, Paymente ma^ by. the marshal, on acoouiit of mooej 

levied for the use of the United States,without directions 
as to their appUcatioo, are not to be ai^plied in the way 
most beneficial for the parties ; but the United States have 
a right to .apply thai&) in ^ . mode most beneficial for 
them.(^) 

* On the 23rd September, 1789, Cpngress resolved, that 
' it be recommended to the kg^ghtnres m the several states, 
to passiaws, makin^i it expresslyr the duty of the lepers 
of their jails, to (eeeive and safely keep.therein, all prison- 
ers committed under -the authority of the United States, 
ufiutil they* shall be discharged )>y.due course of the laws 
thereof, under the like penalties afi in the case of prison- 
ers committed -under the authority of such states respec- 
tively : th^ United States to pay for the use, and keeping 
of such ja^ at the rate of fiuy cents per month, for eacn 
pmoaer that shall^ und^ their authority, be committed 
theneto, diurii^ th# time such prupner shall be therein 
confined: and ako, to support uSk of said prisoners as 
shall be coqunitted for offences. . 

The,»ct of 15th* ol" May, iM^ sect 8| declares^ that it 
4ahadl be tlm duty of the clerk^ of the district and circuit 
courts^ within ihuiy days .after the adjournment of each 
fiuccessife term <^ the said courts respectively^ to for- 
ward to the agent of this treast^yy a list of all judgments 
and decrees wnich have been entered in the said courts 
fespectivdy, ^during «ich term, to whkh the United States 
are parties, showmg the amount^ wlvdi has been so ad[- 
Judged or decreed, for or against the Unit94 ^^^^^^ ^^nd 
atatu^ the term 40 which execution thereon shall be re- 
turniSLble: And it shaU, in like maoner., be the duty of the 
mairshals of the. several judicial distncts of the Uxuted 
States, within thirty days bcifore the commencement of 
the several terms ch the said courtp, to make returns to 
the said agent of th^ proceedings which have taken place 
apon all writs of execution or other process which have 
been placed in his hands, for the qollection of the money 
which has been so adjudged .afid decreed to the United 
States, in the said courts respectively. 

By the 5th section of the act of February 25th, 1799, 
it shall be lawfiil for the judge of any. district qourt of the 

. ii) United Sutes v. Giles. 9 Craoch, 21S. 
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Umted States, witfain ndio^e district' aby contagions or 
epidemical disease shall, at any time, p? eyail, so as, in hiH 
opinion, to endanger the life or hves of any person or per- 
sons confined in' the prison of srueh district, in pursuance 
of any law of the UuKed States, to direct the marshal to . 
cause th0 person or persons confined as aforesaid, to be 
f emoyed to the next adjacent prison, where such disease 
ddes not prevail, there to be confined, mifil he, she, or 
they may isafely be reiftoved blck*to the place of their 
first confinement ; which removals shall be at the expense 
ofth<$ United Siaies; 

, A resolution of Congress passed the 3d March, 1791, 
directs, that in ca^e any sta^ ^all not have compUed 
with the "above recommend^tron qf the 23d September, 
1789, the marshal in such state, under the Hfrefetfon of the* 
judge of the district, be authorfsed to hire a conv^enient 
place, to serve as a tempotery jaiF, and -to make the ne- 
cessary provision for Ifce safe keeping of prisoners, com- 
mitted under the authority of the United States, until per- 
manent provision* dhaH be* made by law for that purpose ; 
aiid the said marshal shall be allowed his reasonable^ ex- 
penses inciu'red for the above 'purpose, to be paid out of 
the treasury cHF the United States. By another resolution 
of Confess, passed on the Sd March, 1821, where any 
Mate or states, having complied with ^e recomniendation 
of Congress, in the resolution of 'the 23d of September, 
17^, shall have withdrawn, ot shall hereafter withdraw, 
either in whole, or in part, the ufee of thdir jails, for pri- 
soners committed under the aufhbrtty of the United States^ 
the marshal in such state or states, under the direction of 
the judge of the district, shall be, and hereby is authorised 
and required, to hire a convenient placo to serve as a tem- 
poiYiry jail, and to make the necessary provision for the 
safe keeping of prisoners, committed under the authority 
of the United States,' bntil permanent provision shall be 
made by law for that purpose, and the said marshal shall 
bo allowed Us reasonable expenses incurred' for the above 
purposes, to be paid out of the treasury of the United States. 
Where a statehas passed a law, in consequence of the 
resolution above mentioned, makidg the keeper liable to 
.pains and penalties, the marshal, under the 28th section of 
the act of 1789, is not Uable for the escape of a debtor fi'om 
the state jail, to which he has committed him, under civil 
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process, from a court of the United States. The keeper 
of the state jail is neither in fact nor in law, the depnty of 
the marshal Nor is he under the command or directicm 
of the marshal. The keeper jnay become responsible, and 
may expose « himself, by misconduct, to the pains and pe- 
nalties imposed by the law. For certain purposes, and to 
certain intent?, the «tate jail, lawfully used by the United 
States, may be deemed to be the jail of the United Stat^^ 
but not so as to make kim responsible for escape from 
it.(h) 

If the state gaol be detrimental to the prisoMrs health, 
and inconvenient, the circuit court may order me marshal 
to prepare a place of custody, and remove a prisoner there- 
to, who is indicted. for tr^i^n, and to employ^a guard; 
and, it seeras<1ike expense of such guard is a legal charge 
oil the treasury of the United States.(2). But if there be a 
public jail, not unreasonably distant, nor unfit for the re^ 
ception of the priscmer, the .cpurt^ if called upon on the 
part of the United States, will commit a prisoner to its 
Keeping, provided he be there in ther dtatod^,. and under 
the sole ccm3uct of tk6 marshal .of the district, and that 
the marshal shall hare authoiity to admit any person er 
persons to visit the prisoner, that the marshal may think 
proper.(A?) That is, it seems, where the state has jiassed 
a law, permitting to the United States the use of such 
public goal.(/) 

The act of January '6th, 1800, sect 1, enacts that persons 
imprisoned on. process issuing from any court of Uie Urn* 
ted States, as wdl at the suit of the United States as at 
the suit of any person or persons in civil actions, shall be 
entitled to like privileges of the yards or limits of the lee^ 
pective gaols as persons confined in Nke cases on fnt>cess 
from the courts of the respective states are entitled to, and 
under the like regulations and restrictions.' 

By the 4th section of the act ofllthMay, 1792, the mar* 
shal shall have the custody of aU vessels and goods seized 
by any officer of the revenue, and shaJl be aflowed rach 
compensation therefor, as the court mayjodge reasooa- 



t 



h) Randolph «. Doaaldson. 9 Crandi, 86, 

i) United State 9. Burr. 35 1| 358, 3^8. 

k) lb. 368. 

I) See the aigument. 9 Cranoh, 80* as to Viiginia. 
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bl6.(m) And tbere shall - be paid to the marshal the 
amount of the expense for fuel, candles, and other reason- 
able contingencies, that may accrue in holding the courts 
within his district, and providing the books necessary to 
record the proceedings thereof, and such amount, as also 
the compensation aforesaid, to the grand and petit jurors, 
to the witnesses summoned oh the part of the United 
States, to the clerk of the Supreme Court for his atten- 
dance, to the clerks of the distHct and circuit courts, for 
their travelling and attendance, to the attorney of the dis-> 
trict for travelling to court, to the marshal for his atten- 
dance at court, for summoning grand and petit jurors, and 
witnesses, in behalf of any prisoner to be tried for a capi- 
tal offence, for th& maintenance of prisoners confined in 
gaol for any criminal offence, and for the commitment or 
discharge of such j^isoner, and also the legal fee^ of the 
clerk, attorney and marshal, in criminal prosecutions, shall 
be included in the acoount of the marshal, and the same 
haVing been examined and certified by the court, or one 
of the judges of it, in which the service shall have been 
rendered, shall be passed in the usual manner, at, an^ the 
amount thereof paid out of • the treasury of the United 
States to the marshal, and by him shall be paid over to 
the pevons entitled to the same; and the marshal shall 
be allowed two' and a4ialf per cent on.the amount by him 
to be paid over, to be charged in his future account.(n) 

By tiie 6th section the fees and compensations to the 
several ofiScers and persons in the act before mentioned, 
other than those which are above directed to be paid 
out of the treasury of the United States, shall be recover- 
ed in like manner as the fees of the officers of the states 
respectively for like services are recovered. 

The act of April 16th, 1817, makes particular provi- 
sions as to the duties of the marshal, clerk, and ^district 
attorney, relative to the proceeds of prizes captured by 
the putme armed ships of the United States, and sold un- 
4er the order of the proper prize court, by interlocutory 
or final decree. 

(m) Bat this ii altered as to goods, &c. seized by any officer of the re- 
venue, by the collection act. See' ante, 216. 

(fi) As to his duties in summoning jurors, See po9^. Chapter XXVI. 
The act of 28th February^ 17999 Mct 2, contains a provision as to swear- 
ing his deputies at a distance. 

32 
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As to money deposited in court> see cireuit eoiot prac^ 

tice. 

ThQ officers of court who have the custody of propeiw 
ty, pending process, are responsible for good faith, and 
i^easonable diligence. If the property be lost, or ii^ored, 
by a negligent or dishonest execution of their trust, they 
are liable in damages; but they are not, of course, Uable, 
because an embezzlement or theft is proved. They must 
be affected with culpable negligence, or fraud, and such is 
the confidence the court places in its officers, that, per- 
haps, the proof of s\ich negligence or fraud ought, to be 
thrown on the other party. What degree of negligence 
may be properly required, in trusts of this nature, whether 
that diligence is required which a prud^t man uses aboot 
his own affairs, and the Omission of which is deemed ordi* 
nary negligence, or whether responsibility only attaches to 
fraud or gross negligence, the doh0 et negtigaUia doh 
proxima of the civil law, is not deteHnined.(o) 

It is a great irregularity in the marshal, in a proceeding 
in rem^ in admiralty, to keep the property, or its proceeds, 
in hid hands, or to undertake to distribute the same among 
claimants, without the order of the court :. but where this 
was done with honest vieyirs, and without notice of a latent 
claim, and with the assent and ratification of the parties 
interested, the court would^ not, after a lapse of time, un- 
der the circumstances of the case, hold him responsible 
for such claim.(p) 

The marshal, or any officer, may have an attachment 
to compel the payment of fees due to him.(y) And if by 
an act of assembly of the state, an indorser of the writ is 
made Uable for the fees, the attachment may issue from 
the circuit court against such indorser, in a case where 
he is liable.(r) 

By the 9th section of the act of 28th February, 1795, 
the marshals of the several districts, and their deputies, 
shall have the same powers in ex^ecuting the laws bf the 
United States, as sheriffs, and their deputies, in the seve- 
ral states, have by law, in executing the laws of .the seve« 
ral states. • • 

{6\ Burke «. Trevitt. Mason, 100. • ^ 

(p) Anon. 2 Gall. 101. 

iq) The Collector. 6 Wheat. 194. 

(f) Anon. % Gall. 101. 
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The act of SSth February, 1799, sect. 7, provides, that 
the respective courts of the United States, shall appoint 
cryers for their courts, to be allowed the sum of two dol- 
lars per day. And authorises the marshal to appoint such 
a number of persons, not exceeding three, as the judges 
of their respective courts shall determine, to attend upon 
the grand and other jurors, and for other necessary pur- 
poses, who shall be allowed for theii; services the sum of 
two dollars per day, to be paid by, and included in, the ac- 
counts of the marshal, out of any money 6f the United 
States in his^ hands. 

Injudicial sales by the marshal, there can be no warranty 
express or implied, that can bind any one, in relation to 
the proceeds of the property sold. The marshal is per- 
sonally responsible, if he steps out of his official authority 
and makes a waiTanty.(0 

(s) The Monte Allegro. 9 V^heat. 645. 
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CHAPTER XXVI. 



PROCEEDINGS IN CRIMINAL CASES. 

By the 4th article of the amendments to the constita- 
tion^ the right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, ^all not be violated : and no warrants shall 
issue but upon probable cause, supported by oath or affir- 
mation, and particularly describing the place to be search- 
ed, and the persons or things to be seized. 

* Commitment and Bail. 

By the 33d section of the act of September 24th, 1789, 
for any crime or offence against the United States, the 
offender may, by any justice or judge of the United States, 
or by any justice of the peace or other magistrate of any 
of the United States where he may be found,(a) agreeably 
to the usual mode of process against offenders in such 
state, and at the expense of the United States, be arrested, 
and imprisoned, or bailed, as the case may be, for trial be- 
fore such court of the United States, as, by this act, has 
cognisance of the offence. And copies of the process 
shall be returned, as speedily as may be, into the clerk's 
office of such court, together with the recognisances of 
the witnesses for their appearance to testify in the case : 
which recognisances the magistrate before whom the ex- 
amination shall be, may require, on pain of imprisonmenL 
And if such commitment of the offender or the witnesses 
shall be in a district other than that in which the offence 
is to be tried, it shall be the duty of the judge of that dis- 
trict where the delinquent is imprisoned, seasonably to is- 
fiue, and of the marshal of the same district to execute, a 

(a) See post. Jurisdiction of State Courts and Magistrates. 
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war^tAt for the removal of the offender and the witnesses, 
or either of 4lxem, as the case may be, to the district where 
the trial is to be had. And upon all arrests in criminal 
cases, bail shall be admitted, except where the punish- 
ment may be death, in which cases it shall not be admitted 
but by the supreme or a circuit court, or by a justice of 
the Supreme Court, or a judge of the district court, who 
shall exercise their discretion therein, regarding the na- 
tm-e and circumstances of the offence, and of the evidence, 
and usages of law. And if a person committed by a jus- 
tice of the Supreme, or a judge of the district court, for 
an offence not punishable with death, shall afterwards 
procure bail, and there be no judge of the United States 
m the district to take the same, it may be taken by anv 
judge of the supreme or superior court of law in such 
state. By the 14th section of th^ act of March 2d, 1793, 
bail for appearance in any court of the United States, in 
any criminal cause in which bail is by law allowed, may be 
taken by any judge of the United States, any chancellor, 
judge of a supreme or superior court, or chief or first judge 
of a court of common pleas of any state, or mayor of a 
city, in either of them, and by any person having authori- 
ty from a circuit court, or the district courts of Maine and 
Kentucky,(6) to take bail, which authority, revocable at 
the discretion of such court, any circuit court, or either 
of the district courts of Maine or Kentucky, may give to 
one or more discreet persons learned in the law, in any 
district for which such court is holden, where, firom the ex- 
tent of the district and remoteness of its parts from the 
usual residence of jEuiy of the before named officers, such 
provision shall, in the opinion of the court, be necessary. 
Provided^ that nothing herein shall be construed to extend 
to taking bail in any case where the punishment for the 



(&) These eowti are since altered. See aaxtCf 37, 38. 97, 185., and 
Territorial Courts. By the 3d section of the act of March 2d, 1793, the 
district courts of Maine and Kentucky, shall have like power to hold spe- 
cial sessions, for the trial of criminal cases, as hath heen heretofore given, 
or is hereby given^ to the circuit courts, subject to the like regulations. 
Seeatiltf, 131,132. 

By the 12th section of the act of 24th September, 1789, removals were 
authorised from state courts, to the next district courts of Maine and Ken- 
tucky, under the same regulations as to circuit courte. See ante, 123, 
126. 



254 PROCEEDIIfOSi IN 

offence may be death ; Bor to abridge any power hereto* 
fore given by the laws of the United States to any de* 
scription of pereons to take bail 

Although the act of September 24th, 1789i, does not ex* 
pressly invest the courts of the United States, sitting as 
courts, with the power to commit a person charged with 
an offence against the United States, yet this power is im- 
plied in the duties Which the courts must perform. And 
the court may also take bail in such case/c) 

To warrant a commitment, that proof would not be re- 
quired which would be necessary to convict the person on 
a trial in chief; but the committing magistrate would re- 
quire, til at probable cause should be shewn. Probable 
cause is a case ;nade out by proof, furnishing good reason 
to believe, that the crime alleged has been committed by 
the person charged. When such probable cause is shewn, 
it can be done away only by ita appearing that no such 
crime has been committed, or that the suspicion enter- 
tained of the prisoner is wholly groundles3.(6f) If on a 
charge of treason, a suspicion has been created by the 
proof, that a military force has been embodied, yet it is 
done away, if the government has had it in its power, and 
had time to produce proof of that fact, and does not pro- 
duce such proof, and no reason is given for the non-pro- 
duction.(6) 

A magistrate or court may commit upon affidavits made 
before another magistrate ; inasmuch as, before the ac* 
cused is put on his trial, all the proceedings are ex jpar^ 
te^f) Still such affidavit, taken ex parte, will always be 
viewed with some suspicion, and acted upon with some 
caution. If it were obvious, that the attendance of the 
witness was easily attainable, but that he was intentional- 
ly kept out of the way, it seems, it would not be snffici- 
ent.(|f) There is- a difference between the strictness of 
law, m relation to proof applicable to a trial in chiefs and 
that which is applicable to a motion to commit for trial ; 
but there is some Umit to the relaxation ; and it will not 



1 



c) United States «• Burr. Triali 80. 

e) Ex parte^ Bonman «• Swartwout. 4 Cranch, 128. 
(f) United Sutes t. Burr, 97. 
(jg)lb. 16,17. 
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be extended so far, g8 to admit a paper purportiDg to be 
an aJSidavit, which is not shewn to be one. It; must be an 
absolute oath : not a probable one. The oath must be a 
legal oath ; and must legally appear to the court to be 
&o.(h) • 

On the question whether that part of an affidavit which 
parpwts to be as nearly the substance c^ a letter from tiie 
accused to the witness as the latter could interpret it, 
where the letter is not produced, but the witness is at too 
great a distance to admit of its being obtained, is good 
evidence on a question of commitment for treason, the Su- 
preme Court was equally divided in opinion.(«) 

A warrant of commitment is illegal, which does not 
state some good cause certain, supported by oath. And 
if such commitment was in the first instance by justices,. 
and on a habeas corpus before the circuit court there was 
a hearing, in which that court remanded the prisoner, yet 
if it appear that they acted entirely on the proceedings 
before the justices, and did not proceed de ncwo, nor cor- 
rect the error, the Supreme Court, on a second habeas ^or- 
pus^ will discharge the party : and if there be really a good 
cause of commitment, the justices may proceed de novo^ 
taking care that their proceedings are regular/A:) 

A refusal by the magistrates, for want of probalble cause, 
to commit for treason, does not detract any thing fron^ 
the right of the United States attorney to prefer an indict- 
ment for treason, should he be furnished with the neces- 
sary evidence.(/) Nor is it a reason why the court shoidd 
not commit, that a grand Jury is sitting, competent to re- 
ceive and determine a bill of indictment on the charge, 
where the evidence justifies a commitment. The com*- 
mitment is not made for the sole purpose of bringing the 
accused before a grand jury ; it is to subject him person- 
ally to the judgment of the court, to which the grand jury 
is only the first step.(m) And if the attorney of the Unit- 
ed States were about to send up a bill to the grand jury, 
he might move that the person he designed to accuse 

(h) United States e. Burr, 99. 

ft) £z parte, Bollman and Swart wout. 4 Cranch, 130. See Reeordi 
and Laws, post, 

[k) Ex parte, Burford. 3 Cranch, 447. 
[I) United States v. Barr, 18. 
m) lb. 80. 
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should be ordered into custody, and it would be in the dis* 
cretion of the court to grant or reject the motion.(n) 

Although a motion has been made to commit a person 
for treason, and on a hearing the judge rejected the appli* 
cation, because the testimony against him was not suffi- 
cient, yet another motion may be made at a future day to 
commit the person on the charge, if new evidence be ob- 
tained.(o) 

On amotion to commit for treason no evidence of a trea- 
sonable intent will be received, till the fact of treason ha- 
ving been committed is first proved,(/>) but it is otherwise 
on the trial of an indictment for treason.(5') 

The 34th section of the act of 1789, prescribing, that 
the laws of the several states, except where the constitu- 
tion, treaties or statutes of the United States shall other- 
wise recjuire or provide, shall be regarded as rules of de- 
cision, m trials at common law in the courts of the Uni- 
ted States, in cases where they apply, does not, it seems, 
refer to criminal proceedings. The laws of the several 
states are not to be regarded as rules of decision on trials 
for offences against the United States. The words " tri- 
als at common law'^ ^pply to civil suits as contradistin- 
guished from criminal prosecutions, as well as to suits at 
common law as contradistinguished from those which 
come before the court sitting as a court of equity or ad- 
miralty. At any rate it is certain, that this section does 
not apply to original process in criminal cases, for com- 
mitment of a person, against whom a bill of indictment is 
found in a court of the United States. That case is provi- 
ded for by the 14th section of the act of 1789, authorising 
the courts to issue writs necessary for the exercise of their 
respective jurisdiction. As therefore the 33d section of 
the act of 1789, provides for an arrest in the first instance, 
a capias or bench warrant may issue from the court, to 
arrest a person against whom a bill of indictment is found 
for libel or misdemeanor, that he may be committed, or 
held to bail, though by the law of the state, a summons is- 
sues in such cases in the first instance. If already in 



(fi) United States v. Burr, 81. 
(o) lb. 

p) United States v. Burr. Trial, 9<J. 

{) lb. 469. See post. 
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evfltody, an order of the court may be made in Heu (tf it(r) 
It seems after indictment found by the grand jury for trea- 
son, the court will not batt the party indicted.(«^ And 
the circumstances must be very strong which will at any 
time induce the court to admit a person to bail who stands 
cbargBd with treason.(^) If the trial of a prisoner, indict- 
ed for treason, be postponed on his motion, to give him 
time to send for witnesses, and tlie case cannot afterwards 
be iried, owing to want of time in the court, it is not a rea- 
son for admitting him to bail, although the day before the 
adjournment he intimated his design to proceed to trial.(t<) 

Query^ how far a court or magistrate has power to de- 
mand security for a further hearing, where there is not 
some evidence of probable cause.(t;) 

It seems bail ought to be required wherever imprisoBh 
ment is part of the puuishment(r) 

As to the place at which the accused is to be commit- 
ted for trial, the constitution, art. iii. sect 2, 3, providea^ 
that the trial of all crimes, except in cases of impeach- 
ment, shall be by jury, and such trial shall be held in the 
state where the said crimes shall have been committed ; 
•but, when not committed within any state, the trial shall 
be at such place or places as Congress may by law have 
directed. And by art. vL of the amendments^ in all orimi- 
nal prosecutions, the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the state 
and district wherein the crime shall have been ccHnmitted^ 
which district shall have been previously ascertained by 
law. By the 29th section of the act of September 24th, 
1789, in cases punishable with death, the trial shall be had 
in the county where the offence was committed, or where 
that cannot be done without great inconvenience, twelve 
petit jurors at least shall be summoned from thence. By 
•the 33d section of the same act, (before stated) offendersare 
•to be arrested and imprisoned, or bailed, as the case 
may be, for trial before such court of the United States 
as by that act has cognisance of the offence ; and copies 

[r) United States «. Burr, 185, 117. 
[s) lb. 312. 

(<) United States e. Stewart. 2 Dall. 345. See United States v. 
Hamilton. 3 Dail. 17. 

[u) United States v. Stewart. 2 Dall. 344. 
t) United States o. Burr, 165. 
[a;) United States 9. Burr, 2 vol. 473. 
33 



t 



fM PSOOEEDINOS IN 

4 

cf the procesfi shall be returned, as speedily as may be, into 
the clerk^s office of such court, together with the recc^^i- 
sauces of the witnesses for their appearance to testify in 
the case, and if such commitment of the offender or die 
witnesses shall be in a district other than that in which 
the offence is to be tried, it shall be the duty of the judge 
of that district where the delinquent is imprisoned, sea- 
sonably to issue, and of the marshal of the same district 
to execute, a warrant for the removal of the offender, and 
the witnesses or either of them, as the case may be, to the 
district in which the trial is to be had. The 8th section 
of the act of 30th April, 1790, inflicts a punishment on any 
person or persons who shall commit upon the high seas, 
or in any river, haven, basin, or bay, out of the jarisdic- 
tion of any particular state, murder, robbery, &c. and pro- 
vides that the trial of crimes committed on the high seas, 
or in any place out of the jurisdiction - of any particular 
state, shall be in the district where the offender is appre- 
hended, or into which he may first be brought. In some 
other acts of Congress the place of trial of specified 
crimes is designated, as piracy, &c 

On these acts it has been decided, that the 8th sectioB 
of the act of 30th April, 1790, applies only to offences 
committed on the high seas, or in any river, basin, or bay, 
not within the jurisdiction of any particular state. In 
those cases there is no court which has particular cogm- 
sance of the crime, and, therefore, the place in which the 
criminal shall be apprehended, or, if he be appreh^eded 
where no court has exclusive jurisdicti(ni,that to which be 
shall be first brought, is substituted for the place in which 
the offence was committed, and has jurisdiction. But ifa 
tribunal for the trial of the offence, wherever it may have 
been committed, has been provided by Congress, and at 
the place where the prisoners were seized there existed 
such a tribunal, such tribunal has jurisdiction, and the ac- . 
eused cannot be transported to a different district for trial. 
The word ^^ apprehended^' is not confined in its naeaniiig 
to a seizure by the civil magistrate ; it embraces a military 
seizure : and in neither case is there any right in the per- 
son seizing to select the place of trial, and direct them to 
bfe carried there. Therefore, where prisoners were first 
apprehended in the territory of Orleans, on a charge of 
treason committed in that territory, or its neighbourhood, 
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fey an anned force under the orders of tbe commander m 
chief of the army of the United States, and transported t6 
the District of Columbia for trial, it not being alleged that 
any offence was committed in the District of Columl»a, it 
Mras held, that the circuit court of the District of Columbia 
had not juriddiction.(y) And it is not in the power of a 
circuit court of a district composed of a state, to commit 
for trial in a territory of the United State8.(j2r) 

If a roan have committed a crime in one district oi the 
United States, and be found in another, he may, onder the 
a.ct of Congress, be arrested in the latter, and sent to the 
former. But if there be a prosecution pending against 
faim in the United States court in the district where he is 
arrested, he cannot be committed in order that he may be 
eent to that in which the crinj^e is alleged to have taken 
place, either during the sitting of the court or in vacation^ 
unless the indictment pending is previously abandoned by 
the attorney of the United States. The court is bound to 
try the indictment pending, and cannot divest itself of the 
indispensable obligation to try it. It will not in such case 
hear the motion to commit, because, if it commits it has 
not power to suspend the removal : the law directs the 
court to be specified before which the accused is to be 
tried ; he is committed to be tried before such court : be 
is therefore bound over to appear at first to that couit 
and must be tried by it ' The court therefore must exer- 
cise its own jurisdiction first, and when this duty is per- 
formed, and the accused is released by an acquittal, or a 
dismission of the prosecution, then he can be sent to ano- 
ther district.(a) Where, therefore, separate indictments 
had been found ii^ the circuit court of the United States 
of the district of Virginia, against the defendant, for trea- 
^GH, and for misdemeanor, in fitting out an illegal expedi- 
tion, after acquittal on the indictment for treason, the court 
refiised to determine on the propriety of a motion made 
•hy the attorney of the United States, to commit the defeii- 
'dant to be tried for treason committed in another district. 



(y) Ex parte BoUmanv. Swartwout 4 Cranchy 135. 

United* States 9. Burr. Append. 2d part* 21 L 
» United States r. Burr. Vol 2, 451, 452. 455. 487. 489. 492. 499. 
50 J. 
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iintil the ifldictment for misdemeanor, still pendingv 
disposed of.(6) 

Sureties of Peace. 

By the first section of the act ci 16th July, 1798, tbe 
judges of the Supreme Courts and of the seireral district 
courts of the United States, and all judges and justices of 
the courts of tbe several states having authority, by tbe 
laws of the United States, to take cognisance of offences 
against the constitution and laws thereofy shall, respec- 
tively, have the like power and authority to hold to seen- 
tity of the peace, and good behaviour, in cases arising itti* 
der the constitution and laws of tbe United States, as may 
or can be lawfully exercised by any judge or justice of tbe 
peace of the respective states, in cases cognisable befiMre 
them.(c) 

Juries. 

By the 29th section of the act of September 24th, 17M, 
in cases punishable with death, the trial shall be had in 
the county where the offence was committed, or, wh^re 
that cannot be done without great inconvenience, twelve 
petit jurors at least shall be summoned from thence. 

The act of the 30th April, 1790, prQVides, that if any 
]^erson or persons be indicted of treason against tbe UoiO- 
^A States, and shall stand mute or refuse to plead, or sbaB 
challenge peremptorily above the number of tbirty-five ef 
the jury, or if any person or persons be indicted of any 
Mher of the offences herein. before setfor(hj for which the 
punishment is declared to be death, if he or they shaH also 
stand ttiute or will not answer to tbe indictment, or ehat 
tenge peremptorily above tbe number of twenty persons 
of the jury, the court, in any of the cases aforesaid, afaall 
tiotwith^tanding proceed to the trial of the persons so 
Utanding mute or challenging, as if he or they had pleaded 
not guilty, and render judgment thereon accordingly^ The 



(i) United Sutes d. Burr. lb. 

(c) See poit* Juriedictioa of State Courts and MngmMteBf tad CMsti- 
'tutioD, art. 1. sect. 8. 3. Art. iii. sect. 1. 'i,pa$L 
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dtSondAnt iadicted under the act of 30th April, 1810, 
sect 19, for putting the life pf the mail carrier in jeopardy 
by the use of dangerous weapons, in effecting the robbery 
df the mail, on being arraigned stood mute. And it was 
contended that ihey were not embraced by this act of Con- 
gress, the offence not being treason, nor one of the of- 
fences jM'eviously mentioned in the act of 30th April, 1790. 
But the court decided that the trial should proceed as if 
the prisoners had pleaded not guilty /rf) 

The acts of 24th September, 1789, sect. 29, February 
28tfa, 1799, sect. 6. May 13th, 1800, sect. I. April 29th, 
1802, and 20th May, 1826, make other provisions as to 
Junes in civil and criminal cases.(e) 

The words of reference in the act of September 24th, 
1789, sect. 29, to the laws of the state were held to be re- 
stricted to the mode of designating the jury by lot or other- 
wise, and to the qualifications requisite for jurors, but not 
to relate to the number of jurors. The number, therefore, 
not being fixed by the act of Coilgress, nor any state rule 
adopted by it, it must depend on the common law, by 
which the court nbay direct any number to be summoned, 
on a consideration of ail the circumstances under which 
the ffenire is issued. As the precept for the petit jury in 
these cases, which were charges of treason, directed the 
marshal to return at least forty-eight, he was held to have 
a diflcretion as to the number beyond that, Tthere being no 
other order of the court,) and that the number of seventy- 
two jurors summon^ in each case was not excessive. It 
seems, also, that the most proper and legal mode of pro- 
ceeding is, to issue a venire in each case, and then there 
must of course be a separate panel returned, in conformity 
to wery writ. And where the marshal to each venire re- 
turned sixty jurors from the counties in and near the 
place of holding the court, and twelve from the county in 
wbkli the treason was charged to have been committed, 
it was held good//) In a subsequent case in Pennsylvli- 
nia a venire testea the 11th October, 1798, and returnable 
the 11th April, 1799, had issued, by which, the marshal 
was commanded to summon ^^ not less than forty-eight, 

(i) United States e. Hare. Cir. Co. Maryland Diet. May 161B. Ptmph. 

U)Ante, 165, 166. 

If) United Statea v. Insurgent!. 2 DaU. 335. 



262 



PROCfEEmNGB IN 



and not exceeding sixty, to serre as petit jnroni.'' Tlie 
marshal returned sixty jurors irom the city and county of 
Philadelphia, and on a separate paper seventeen jurors 
from Northampton county, (the place where the treason 
was alleged to have been committed,) and twelve from 
Bucks county. No venire had issued for the- two latter re- 
turns, nor did any special award appear on the record, and 
the jurors that tried the prisoner were from all the three 
counties. The district judge had verbally ordered the re- 
turn of the additional jurors. Iredell, J. gave no opinion, 
but thought the objection to the panel by the prisoner's 
counsel, that the proceedings were not according to the 
act of Congress, was not insurmountable. Peters J. 
thought the proceedings correct.( g\ 

In a later case, it seems to have oeen held, that where 
a state law has fixed the number of grand jurors, the cv- 
cuit court of the United States is governed by such law as 
to the number. No more can be summoned by the mar- 
ehal, and the deficiencies of the panel ^an be supplied oniy 
from the bystanders. If a person is regularly put on the 
panel of the grand jury and summoned, he stands th^e, 
and cannot be displaced by the marshal. The marshal 
cannot substitute another in his stead. If he Bubfititste 
another, such other cannot be considered as being on the 
panel, and the first may come into court, and on proving 
that he was actually summoned, would be entitled to he 
on the grand jury.(A) A person under recognisance on a 
criminal charge, may, before the grand jury is sworn, to 
whom a bill of indictment is to be sent, except to an irre- 
^larity in summoning part of the panel of the grand 
3ury.(0 

It seems, that the part of this act which requires twehe 
jurors to be summoned from the county where the offimce 
was committed, is in force, notwithstanding the adop- 
tion, after the passage of this act, of the 6th amendmeot 
of the constitution requiring the trial of the accused to be 

(jg) Uiited States v. Fries. 3 Dall. 515. 

V^} United States v. Burr. Trial, 37. See a decision of Tallxasgx 
D. J. on this subject, referred to» 3 HalPs Law Joum. 121. It is be- 
lieved, that it was afterwards overruled by Van Ness D. J. 

(i) United States t. Burr. 37. 
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before an impartial jury of the state and district where the 
crime wa^ committed ; for -they are not incompatible.(ik) 
If only four jurors are obtained from the original pand 
of forty-eight, in consequence of challenges by the defen- 
dant for favour, an additional panel of forty-eight may be 
awarded by the court.(/) 

By the 29th section of the act of 30th April, 1790, if 
any person or persons be indicted of treason against the 
United States, and shall stand mute, or refuse to plead, 
or shall challenge peremptorily above the number of thir- 
ty-five of the jury ; or if any person or persons be indicted 
of any other of the offences herein before set forth for 
which the punishment is declared to be death, if he or 
they shall also stand mute, or will not answer to the in- 
dictment, or challenge peremptorily above the number of 
twenty persons of the jury, the court, in any of the cases 
aforesaid, shall, notwithstanding, proceed to the trial of 
the person or persons so standing mute, or challenging, as 
if he or they had pleaded not guilty, and render judgment 
thereon accordingly. In murder, and other crimes (ex- 
cept treason) set forth in this act, the prisoner can cnal- 
lenge only twenty : but in offences created since that act, 
where the penalty is death, the prisoner is entitled to chal- 
lenge thirty-five, as at common law. The words, ** here- 
in before set forth," confine the provision to the offences 
described in that act(m) 

Under the provisions of the constitution, and of the com- 
mon law, requiring an impartial jury in criminal cases, 
those who have deliberately formed and delivered an opi- 
nion, that the party is guilty of the crime charged against 
him, are disqualified to serve as jurors. Havmg formed 
an opinion of any fact conducive to the final decision of the 
case, would not disquahfy. But if the opinion* formed be 
on a point so essential, as to go far towards a decision of 
the whole case, and to have a real influence on the verdict, 
it seems, it would disqualify. Thus, on a charge of trea- 
son, it seems, it would not be a sufficient objection to a 
juror that he did believe, and had said, that the prisoner, at 
a time considerably anterior to the fact charged in the in- 



(h) United States v. Burr. Trial, 358. 
I) United States ©. Burr. Trial, 364. 382. 4«0, 421 
m) United States v. Johns. 4 Dall. 414. 
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dictment, entertained treasonable designs againstthe Uatil- 
ed States. But if he had made up and declared the opi* 
nion, that to the time when the fact laid in the indictii»ent 
is said to have been committed, the prisoner was prose- 
cuting the treasonable design with which he is charged, it 
is a sufficient cause of challenge. So, in homieide, whe- 
ther the fact of killing is admitted oris doubtful, if a juror 
should have made up and delivered an opinion, that though 
uninformed as to the fact of kilhng, he was e<Mifideiit ia 
the malice, he was confident that the prisoner had dehbe^ 
rately formed the intention of murdering the deceased, 
and was prosecuting that intention up to the time of his 
death, it seems it would be a sufficient cause of ehaUeaire. 
So, on the charge of passing counterfeit bank notes, know- 
ing them to be counterfeit, if the juror had declared, that 
though uncertain as to the fact of passing the notes, he 
was confident the prisoner knew them to be counterfeit, it 
would be a sufficient objection.(n) Where, however, the 
the character charged, and the circumstances, are so uni- 
versally notorious that it i^ obviously and totally impossi- 
ble to obtain a jury, whose minds are not already made 
up, perhaps the rule may be relaxed, so far as necessity 
requires. But, if this necessity does not exist, the rale 
will be adhered to.(o) These cases, it is to be observed, 
suppose the opinion formed from reports and newspaper 
publications : whether an opinion formed by a juror on his 
own knowledge, is good cause of challenge, Query.(^p) 

It is no objection to the petit jury who nave tried a 
capital case; that the venire was issued and served before 
the bill of indictment was found by the grand jury.(o) 

Grand jurors as well as petit jurors may be challenged 
for favour ;(r) and in Burr's case the court established 
the following as the proper questions to be put to jurors : 
first, have you made up your mind on the case, or on the 
guilt or innocence of the accused, fi*om the statements yoa 
have seen in the papers or otherwise ; aod finally, have 



(1 



[n) UDited States o. Burr. 416,417, 418. 
o) lb. 419. 

(p) lb. 419. See also Mima and child «. Hepbura. 7 Cranck, 290. 
Ante. 

'q) United States v. Cornell. 2 Mason, 102. 
;r) United States v. Burr. 38. 
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yoa fonned and expressed, (or delivered,) on opinion on 
the guilt or innocence of the accused.(5) 

A new trial was granted in treason, because one of the 
jurors had declared previously to the trial, that '' he was 
not safe at home for these people, (meaning the insur- 

gents,) that they ought to be all hung, and particularly, 
lat the defendant must be hung.^^(/) 

If a trial has been had by a jury duly sworn and impan- 
elled, in a capital cause, query^ whether it is a reason for 
granting a new trial, that a juror had been set aside by the 
court for an insufficient cause.(u) 

On the question, whether the juror himself could be a 
witness as to the declarations made by him, the court 
thought, he could not be compelled to give evidence, but 
might be admitted as a witness at his own request(x) 

The United States, on a trial for treason, may challenge 
for cause.(y) 

If, on the whole panel being drawn out, there are not 
twelve unchallenged, if the defendant retract his challenge 
of a juror, previously made, such juror may serve on l£e 
trial.(z) 

Though jurors are not challenged, yet if on being called 
to be sworn in a capital case, they appear to be Quakers, 
and except to themselves as disqualified because they are 
conscientiously scrupulous of taking life, and do not think 
themselves impartial in a capital cause, the court may set 
them aside on such statement, where they have no doubt 
of their perfect veracity, though not sworn or affirmed to 
the truth thereof (a) 

On the indictment of Fries^ for high treason, in the cir- 
cuit court for the district of Pennsylvania, the trial con- 
tinued fifteen days, and although the court adjourned from 
time to time, the jury were kept together at a tavern, dur- 
ing the adjournments. They were once permitted to ride 



[«) United States «• Barr. Trial, 43. 

[<) United States e. Fries. 3 Dall. 515. 

[«) United States v. CorneU. 2 Mason, 106. 

United States e. Fries. 9 Dall. 515. 

United States e. Burr. 424, 425. 

United States o. Porter. 3 Dall. 345. 

United States v. Cornell. 2 Mason, 104. 
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out under the charge of an officer^ and within the jurisdic- 
tion of the court.(A) 

By the 6th article of the amendments to the constitu- 
tion, in all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial joiy 
of the state and district wherein the crime shall have b 
committed, which district shall have been previously 
certaincd by law ; and to be informed of the nature and 
cause of the accusation ; to be confronted with the wifc- 
nesses against him ; to have compulsory process for ob- 
taining witnesses in his favour ; and to have the assist- 
ance of counsel for his defence. 

The 28th section of the act of 30th April, 1790, pro- 
vides, that any person who shall be accused and indicted 
of treason, shall have a copy of the indictment, and a list 
of the jury, and witnesses to bo produced on the trial f« 
proving the said indictment, mentioning the names and 
places of abode of such witnesses and jurors, delivered 
unto him, at least, three entire days before he shall be tried 
for the same, and in other capit.al offences, shall have such 
copy of the indictment, and list of the jury, two entire days, 
at least, before the trial. 

As the caption and indictment form but one instrameitf» 
copies of both should be delivered to the prisoner, und^ 
the provisions of this section. The township in which the 
jurors and witnesses reside, as well as the county and 
state, should be specified : but the act of Congress does 
not require a specification of their occupations, and, there* 
fore, it is not necessary.fc) 

A reasonable time win be allowed by the court, after a 
list of the names of the witnesses is furnished to the {m- 
soners, for the purpose of bringing testimony from the 
county in which those witnesses live, though it exceed the 
three days mentioned in the above section.(c/ ) 

By the ^ame section, every person so accused and indic- 
ted for any of the crimes aforesaid, shall also be aUowed 
and admitted, to make his full defence by counsel learned 
in the law, and the court, before whom such person shall 
be tried, or some judge thereof, shall, and they are hereby 

ed DaU. 515» note. 
United States 9. Insurgents. 2 DaU. 335. 
United States o. Stewart. 2 DaU. 243. 
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anCborised and required^ immediately upon his request, to 
assign to such person such counsel, not exceeding two, as 
such person shall desire, to whom such counsel shall have 
firee access at all seasonable hours : and every such person 
or persons, accused or indicted of the crimes -aforesaid, 
shsdl be allowed and admitted, in his said defence, to 
make any proof, that he or they can produce by lawful 
witness or witnesses, and shall have the like process of 
the court, where he or they shall be tried, to compel his 
or their witnesses to appear at his or their trial, as is usu- 
ally granted to compel witnesses to appear on the prose- 
cution against them. 

Though this act appUes only to capital cases, yet per- 
sons charged with offences not capital, have a constitu- 
tional and legal right to examine their testimony, and this 
act is to be considered as declaratory of the common law, 
in cases where this constitutional right exists. The word, 
or^ is to be taken disjunctively, and any person, charged 
with a crime in the courts of the United States, has a 
right before as well as after indictment, to the process of 
the court, to compel the attendance of his witnesses; and 
the subptma in such case is to be returnable at the term 
when nie indictment is to be tried.(6) 

Qii6rj^, whether an attachment is the proper process, 
to compel the attendance of witnesses, or a process to 
punish.(/) 

In relation to persons imprisoned in consequence of not 
giving security to attend as witnesses on behalf of the 
United States, the act of 20th May, 1826, provides for their 
compensation by enacting, that the marshals for the seve- 
ral districts and territories, be authorised to pay such per- 
sons as may have been, or hereafter shall be, imprisoned 
on account of inabiUty to give security in a recognisance 
for their attendance as witnesses on behalf of the United 
States, the same sum for each day's imprisonment as is 
provided by law for witnesses actually attending the court 
under process, the said allowance to be fixed and certified 
by the proper judge, as in the case of jurors. 

By the 5th section of liie act of May 8th, 1792, in every 
prosecution for any fine or forfeiture, incurred under any 

{e) United States e. Borr. Trial, 180. 

(/) United States o. Ogden and Smith. See ante, 159. 
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Statutes of the United States, if judgment is rendered 
against the defendant, he shall be subject to the payment 
of costs. And on every conviction, for any other offence 
not capital, the court may, in their discretion, award that 
the defendant shall pay the costs of prosecution.(^) 

Military Expeditions. 

By the act of April 20th, 1818, sect. 6, if any person 
shall, within the territory or jurisdiction of the United 
States, begin, or set on foot, or provide or prepare the 
means for, any mihtary expedition or enterprise, to be car* 
ried on from thence against the territory or dominions of 
any foreign prince, or* state, or of any colony, district, €X 
people, with whom the United States are at peace, every 
person, so offending, shall be deemed guilty of a high mis- 
demeanor, and shall be fined, not exceeding three thou- 
sand dollars, and imprisoned, not more than three years* 
This act repeals the act of 5th June, 1794, the 5th section 
of which is similar to this section, except that it does 
not contain the words, '' or of any colony, district, or peo- 
ple.'X^) 

Under this act, the crime consists, not in intention, but 
in acts. The act of Congress does not extend to the se- 
cret design, if not carried into open deed, nor to any con- 
spiracy, however extensive, if it do not amount to a begiii- 
mng, or setting on foot, a military expedition. The is- 
sue, on an indictment containing no charge of conspiracy, 
is, whether the particular facts charged were commit- 
ted.(«) 

It seems, a single individual may conunit the crime for- 
bidden by this act.(^) 

In misdemeanors punishable by statute, describing, as 
the sole offender, the person who commits the prohibited 
act, the principal is within the act, the accessary is not 
One, therefore, who counsels or procures the acts men- 
tioned in this law, is not indictable as committing the acts ; 
nor, on an indictment so charging him, can the acts 



I 



r^^ Ante, 222. 

[A) See Ex parte, Bollman v. Swartwout. 4 Cranch, 136. See Com- 
mitment and Bail, anie, 252, 

ft) United States «. Burr, Trial. Append. 2d part, 191. 
\k) lb. 
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of the principal be given in evidence, except to show the 
character and object of the expedition.(A 

Where the defendant was indicted for beginning a mili-> 
tary expedition in the county of Wood, in the state and 
district of Virginia, to be carried on from thence against 
the dominions of a foreign prince at peace with the United 
States, and for there setting on foot a mihtary enterprise, 
it was held, 

1. That on such indictment, the declarations of third 
persons, not forming a part of the transactions, and not 
made in the presence of the accused, cannot be received 
in evidence. 

2. That any legal testimony, shewing the character and 
objects of the expedition, as, for instance, respecting the 
arms and provisions, no matter by whom purchased, the 
conduct of the parties concerned or their public declara* 
tions, or marchmg against the foreign territory, any mani- 
festo to this effect, or agreement among themselves for 
such expedition, are evidence. 

3. The acts of accomplices, except so far as they prove 
the character and objects of the expedition, are not evi- 
dence. The accomplice is responsible himself; and he 
who procures or advises the act is an accessary, and he 
is not punishable as a principal, under the act 

4. The acts of the accused in a different district, con- 
stituting in themselves substantive cause for a prosecution, 
cannot be given in evidence, unless they go directly to 
prove the charges laid in the indictment. Providing 
means in Kentucky, was, therefore, held not evidence on 
this indictment : though the declarations of the defendant 
in Kentucky, that he had provided means in Wood county, 
would be. 

5. Orders given in Kentucky, by the defendant, and 
means provided in consequence thereof in Virginia, are 
evidence on this indictment ; if those orders were given to 



(Q United States «. Baxr. Trial. Append. 2d part, 191. 
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pescsons not accomplices, and not guiltjr, under die act, 
themselves; but if they are accomplices, it is other* 
wi8e.(i7i) 

Perjury. 

By the 18th section of the act of April 30th, 1790, if any 
person shall wilfully and corrupdy commit perjury, or sbaM 
by any means, procure any person to commit wilful and 
corrupt perjury, on his or her oath or affirmation, in any 
suit, controversy, matter, or cause depending in any of the 
courts of the United States, or in any deposition taken 
pursuant to the laws of the United States, every person, 
so offending, and being thereof convicted, shall be impri- 
soned, not exceeding three years, and fined, not exceed&ng 
eight hundred dollars, and shall stand in the pillory for one 
hoor, and be thereafter rendered incapable of givii^ testi- 
mony in any of the courts of the United States, ontil such 
time as the judgment so given against the said offender 
shall be reversed 

An indictment, charging the peijnry to have beea com- 
mitted on the hearing of a certain complaint against A. B. 
and others, for piracy, ^ depending before the Hon. J. D. 
then, and ever since, being judge of the district court of 
the United States, for the district of Massachusetts, and a 
magistrate of the United States,^' is not good under this 
act The act applies only to suits, &c, depending in eaurtj 
and that should be stated. Nor would a charge of perju- 
ry in a deposition, be good, unless it was stated in the 
indictment, that it was taken pursuant to the laws of the 
United States. The word deposition means written testi- 
mony, and cannot be construed to include a ya:ba) 
oath^n) 

Larceny. 

By the 16th section of the act of 30th April, 1790, if 
any person, within any of the places under tne sole and 
exclusive jurisdiction of the United States, or upon the 
hi^ seas, shall take and carry away, with an intuit to 

(m) United States o. Binr. Trial. Append. 2dpait» 189. 
(n) United States e. Clark. 1 Gall. 497. Bvt see now the act of Sd 
March, 1825, sect 6. 
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Steal or purloin, the personal goods of another, or if any 
person or persons, having at any time hereafter the 
charge or custody of any arms, ordnance, munition, shot, 
powder, or habiliments of war belonging to the United 
States, or of any victuals provided for the victualling of 
any soldiers, gunners, mariners, or pioneers, shall, for any 
lucre or gain, or wittingly, advisedly, and of purpose to 
hinder or impede the service of the United States, embez- 
zle, purloin, or convey away any of the said arms, ord- 
nance, munition, shot, or powder, habiliments of war, or 
victuals, then, and in every of the cases aforesaid, the 
person or persons so offending, their counsellors, aiders, 
and abettors, (knowing of and privy to the offences afore- 
said^ shall, on conviction, be fined, not exceeding the 
fourfold value of the property so stolen, embezzled, or pur- 
loined : the one moiety to be paid to the owner of the 
goods, or the United States, as thcf^^ase may be, and the 
other moiety to the informer and prosecutor, and be pub- 
liclv whipped not exceeding thirty-nine stripes. 

It is not larceny, punishable under this act, if committed 
on board an American vessel lying in an enclosed dock, 
in a foreign country, not being on the, high seas.(o) 

(o) United States v. Hanulton, Masoiii 152. But see no.w the act of 
3d AtaJTch, 1825, sect. 13. 
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CHAPTER XXVn. 



UNITED STATES COURTS-CJOMMON LAW JURIS- 
DICTION. 



How far the courts of the United States can exercise 
criminal jurisdiction, over offences at the common law, 
not declared such nor made punishable, by any act of 
Congress, is a question on which a contrariety of opinion 
is to be found. It arose at an early period after the adop- 
tion of the constitution. In the year 1793, Gideon Hen- 
field, a citizen of the United States, was arrested for en- 
gaging at Charleston, in the service of the French Re- 
public, and afterwards conunitting hostihties in a French 
vessel, on the high seas, against the enemies of France, 
with whom the United States were at peace, and had 
treaties ; there being, then, no act of Congress forbidding 
such acts. The attorney general of the United States, 
(E. Randolph,) on the application of the secretary of state, 
gave an opinion, that Henfield was punishable, because 
treaties were the supreme law of the land, and by treaties 
with three of the powers at war with France, it was stipu- 
lated, that there should be a peace between their subjects 
and the citizens of the United States : and that he was 
indictable at the common law, because his conduct came 
within the description of disturbing the peace of the Unit- 
ed States. Henfield was afterwards indicted, and tried 
at Philadelphia, but was acquitted.(a) 

(a) 1 Wait'fl State Papers, 86, 86. 143. See 2 DalL 391, 392, aig. 5 
Marah. Life of WashiDgton, 434, 435. The chai^ges to the grand jmies 
delivered by Jat, G. J. and WruoN, J., the former at Richmond in May, 
1793, and the latter at Philadelphia in July, 1793, are to the same dOfoct, 
as the above mentioned opinion. They are contained in The Philadel- 
phia Daily Advertiser, of the year 1793. Congress, by the acts of 5th 
Jane, 1794, and 14th June, 1797, made provision for cases of a similar 
description; 
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An indictment in the circuit court against the defendant, 
(a consul from Genoa,) for sending^ anonymous and threat- 
ening letters to the British minister, and other individuals, 
with a view to extort money, was sustained, in the year 
1794, on the ground of its being an offence at common 
law.(6) In the year 1 798, a defendant was convicted in 
the circuit court, of attempting to bribe the commissioner 
of the revenue, an officer under the treasury department 
of the United States, to give him a contract for building a 
light house, which was to be erected under a law of the 
United States, and, on a motion in arrest of judgment, the 
court were divided in opinion. Chase, J. held, that the 
indictment was not sustainable, as Congress had not de- 
fined the offence, nor prescribed a punishment, and that 
no common law authority was vested in the courts of the 
United States, as to crimes and punishments. Peters, D. 
J. held, that the courts of the United States were consti- 
tutionally possessed of a common law power to pnnisb 
misdemeanors, and that the indictment was good. Sen- 
tence of fine and imprisonment was passed on the defen- 
dant by the court. The question was not carried up to 
the Supreme Court, there being then no law that provided 
for its being done by certificate, where the opinions of the 
judges were opposed, and the prisoner's counsel declining^ 
to remove the case by consent.(c) 

In the case of Isaac Williams, an American citizen, who 
was indicted in Connecticut, in the year 1799, in the cir- 
cuit court, for accepting a commission from the French 
Republic, in Guadaloupe, to cruize against the British, 
and also for capturing a British vessel, contrary to the 
2 1 St article of the treaty with Great Britain, tlie defen- 
dant set up as a defence, a naturalization by the laws of 
France in 1792, and a residence there from that time, 
during pan of which he was in public service in the French 
navy, Ellsworth, C. J. declared, that the common law of 
this country remains the same as it was before the revo- 
lution ; that the defendant could not dissolve the cixnpact 
which bound him to allegiance, without the default or con* 
gent of the community: neither of which appeared; and 

• 

(ft) United Stetoi 9. Bmm. t Dall* 997. Jat, a J. and PariM 
D.J. 
{€) VtAMBMmt. Womll. f DUl. ^4. 
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that the evidence w^s irrelevant, and ought not to go to 
the jiiry, Law, D. J. dnbitante^ and the <iefendant was con- 
victed and sentenced to line and imprisonment on both iu- 
dictments.((/ ) 

Tliis jurisdiction was not asserted in any case after- 
wards for several years. In the year 1812, it was adjudg- 
ed, by a majority of the Supreme Court, tliat before crimi- 
nal jurisdiction can be exercised. Congress must first make 
an act a crime, affix a punishment to it, and declare the 
court that shall have jurisdiction of the ofi'cnce. It was, 
therefore, held, that an indictment at common law, could 
not be supported in the circuit court, for a libel on the 
president and Congress of the United States.(6) But it 
would seem from a subsequent case, in the year 1816, 
that the point is not settled by this decision. For where 
the defendant was indicted in the circuit court, for forcibly 
rescuing a prize, that had been captured during the war, 
by two American privateers, and the question was, whe- 
ther the circuit court had jurisdiction over common law 
offences against the United States, on which question the 
judges of the circuit court were divided,(/) although one 
of the justices, (Johnson^ stated, that he considered the 
question settled by the foregoing case, the other justices 
present seem not to have so considered it, and it was 
stated, that a difierence of opinion existed among the 
members of the court, on the point ; but, the attorney ge- 
neral, declining to argue it, the court certified in confor- 
mity with the decision in the United States v. Goodwin, (^r) 



f: 



'd) 4 Hall's Law Journ. 3B 1 . See the act of 1 4th June, 1 797» and po«r. 

^e) United States v. Hudson and Goodwin. 7 Graach, 32. See United 
States tJ. Passmore. 4 Dall. 374. 

(/) See the reasons of Story, J. at larcfe in favour of the jurisdictioD. 
United States v, Coolidpe. 1 Gall. 488, 602. 

{g) United States u. Coolidge. 1 Wheat. 416. See United States r. 
Gill. 4 Dall. 4'26. United States c. Burr. 4 Cranch, 501. Common- 
wealth ». Schaefler* 4 Dall. Append. XXXI. Commonwealth c. Kos- 
loff. 6 Serg. and Rawle. 645. Observations of Bland, J» 12 Niies's 
Reg. 377,461. United States o. Bevans. 3 Wheat. 336. United Sutes 
V. Wiltberger. 5 Wheat. 76. Tucker's Black. voU i. part 1. 378. And 
Mr. Duponceau's able and eloquent dissertation on the jurisdiction of the 
courts of the United States. The understanding now >seems to be that 
the cases above referred to have decided, that the courts of the United 
States have no cognisance of offences at common law* unless it be cob- 
ferred on them by the laws of the United States. See charge of Wash- 
I50TOII, J. to the grand joiy, Phibdfilphia« Octoberi 1622» when this 
position is laid down. 
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JURISDICTION OF STATE CX)URTS AND MAGIS- 
TRATES. 

The constitution of the United States was ordained and 
established, not by the states in their sovereign capacity, 
but emphatically, as the preamble pronounces, by the peo- 
ple of the United States. They could invest the govern- 
ment of the union with any power they pleased, and could 
restrain or prohibit the exercise of any power by the state 
governments, if deemed expedient. They could reserve to 
txiemselves those sovereign authorities, which thoy did not 
choose to delegate. The constitution was not necessarily 
carved out of existing State sovereignties, or a surrender 
of power already existing in them:, but a new distribution 
by the hands of the people, so far as respected the govern- 
ment of the union, leaving unimpaired, in other respects, 
the state governments. Thus the 10th article of the amend- 
ments declares, that the powers not delegated to the 
United States by the constitution, nor prohibited by it to 
the states, are reserved to the states respectively, or to the 
people.(a) The basis of the government is, that the peo- 
ple have an original right to establish, for their future 
government, such principles as, in their opinion, shall 
most conduce to their own happiness. These principles 
are fundamental, and designed to be permanent.(6) 

The constitution containing a grant of powers in many 
instances similar to those already existing in the state 
governments, and some of these being of vital importance 
also to state authority and state legislation, a mere grant 
of such powers in affirmative terms to Congress, does not, 
per se^ transfer an exclusive sovereignty on such subjects 
to the latter. On the contrary, the powers so granted are 

(a) Martin t?. Hunter's lessee. 1 Wheat. 326. M'Culloch o. May- 
hnd. 4 Wheat. 404. 

{h) Marbury «• Madison. 1 Cranch, 176. 5 Wheat. 48. 
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never exclusive of similar powers existing io the stateSy 
unless wbere the constitution has expressly, in terioB, 
given an exclusive power to Congress, or the exercise of a 
like power is prohibited to the states, or there is a direct 
repugnanc;^ or incompatibility iu the exercise of* it by the 
states. The example of the first class is to be found in 
the exclusive legislation delegated to Congress, over pla- 
ces purcjiase^ by the consent of the legislature of the state 
in which the san^e shall "be, for forts, arsenals, dopk-yards, 
&c; of the second class, the prohibition of a state to coin 
money, or emit bills of credit ; of the third class, the power 
to establish an uniform rule of naturalization, and the dele- 
gation of admiralty and maritime jurisdiction. In all 
other cases, not falling within the classes already mention- 
ed, the states retain concurrent authority with Congress, 
not only upon Uie letter and spirit of the 10th article of the 
amendments of the constitution, but upon the soundest 
principles of general reasoning.(c) There is this reserve, 
however, that in cases of concurrent authority, where the 
laws of the states and of the United States are in direct 
and manifest collision on the same subject, those of the 
United States, being the supreme law of the land, are of 
paramount authority, and the state laws so far, and so far 
only, as such incompatibility exists, must necessarily 
yield.(rf) So, it is declared to have been generally held, 
that the state courts have concurrent jurisdiction with the 
courts of the United States in cases to which the judicial 
power is extended, unless the jurisdiction of the courts of 
the United States be rendered exclusive by the words of 
the third article of the constitution.(6) How far the juris- 
diction of the Federal Courts is rendered exclusive by the 
words of the third article of the constitution, is not speci- 
fically stated, except, as we have seen,, that it is exclusive 
as to all cases of admiralty and maritime jurisdiction.(y ) 
But, it is said, that Congress have power to make the juris- 
diction of the courts of the United States exclusive in all 
cases to which the judicial power of the United States is 
extended by the Constitution, and, throughout the act of 

[c) Houston V. Moore. 6 Wheat. 48. Per 9tor7» J. 
d) lb. 

\e) Cohens o. Virginia. 6 Wheat. 396. Per Marsbaia, G. J. 
ff ) Martin v. Hunter's lessee. 1 Wheat. 337. See Hooaton o. M<N»«b 
$ Wlwat. 1 . 
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SeptCTDiber 24th, 1789, have legislated cm that suppo 
sition.(^) - ' 

It seems, the United States, in the course of legislation 
upon the objects entrusted to their direction, may commit 
the decision of causes atising under a particular act, to 
the courts of the United States solely, if d^enied expedi* 
ent ; but in every case in which the '^tftte courts are not 
expressly excluded by act of Congress, they may take cog*- 
nisance of causes growing out of such acft.(A) Congress 
cannot confer jurisdiction upon any courts but such as ex* 
ist under the constitution and laws of the United States; 
but the state courts may exercise jurisdictioQ in cases au- 
thorised by the laws of the state, and not prohibited by 
the exclusive jurisdiction of the Federal courts.(i) * 

The criminal jurisdiction vested by the act of Septem- 
ber 24th, 1789, in the courts of the United States, in cases 
arising under the judicial power granted by the constitu-* 
tion, was made, by that act, exclusive of all state jurisdic<» 



{g) Martin e. Hunter's lessee. 1 Wheat. 337. See Houston e. Moore* 
6 Wheat 26. Cohens v. Virginia. 6 Wheat. 397. By the 11th sec- 
tion of the act establishing circuit courts, passed the 13th of February, 
1801, now repealed, {anie^ 95,) the cognisance of all penalties and for^ 
feitures accruing under the laws of the United States, was vested in the 
circuit courts, exclusively of the state courts, where the offence was com- 
mitted within fifty miles of the place of holding the circuit courts* See 
also sect. 13. 

(A) Houston 9. Moore. 5 Wheat. 26. Stoby, J., however, excepts 
all cases of admiralty and maritime jurisdiction. These, he considers 
vested by the constitution exclusively in the courts of the United States. 
lb. 49. See Martin »• Hunter's lessee. 1 Wheat. 330. Cohens 9, Vir- 
ginia. 6 Wheat. 396. 

(I) Houston «. Moore. 5 Wheat. 27, 28. But see the opinions of 
JoHivsoif and Stout, J. in that case. To confer the power of determin- 
ing such causes, (causes arising out of the national constitution,) upon 
the existing courts of the several states, would, perhaps, be as much, <' to 
constitute tribunals," as to create new courts with like power. Federa- 
list, No. 81. I am inclined to suppose, that Congress are not restrained . 
from vesting the cognisance of any case, comprehended under those 
heads, (controversies to which the United States are a party, and all 
trials for offences against the constitution or laws of the federal govern- 
ment,) in the state courts, should they find it advisable so Xo do, esfiecial- 
ly in fiscal proceedings, and lesser offences against the peace. Tucker^a 
Black, vol. i. part i. page 182. — Indeed, it is extremeljr probable, that In 
other instances, particularly in the organization of the judicial power, the 
officem of the states will be clothed with the correspondent aiUhori^ of 
the union. Fed. No. 46. 
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tion. Still, it seems, Congress may vest in the state courts 
criminal Jurisdiction* over these cases, concurrent with 
that of the United States courts. But to vest this jurisdtc- 
tion, an acfc of Congress must expressly authorise it : for, 
as the jurisdiction of the circuit and district courts was, 
by the act of September 24th, 1789, made exclusive in 
criminal cases, cognisable under the authority of the 
United States, unless otherwise provided, it was necessa* 
ry for Congress, by another law, to declare the jurisdictkxi 
J in offences of this description not exclusive. . Thus, the 
acts punishing forgery of the notes of the bank of the 
United States,(A:) and for counterfeiting the current coin of 
the United States,(/) were accompanied with s. proviso^ that 
nothing therein contained should be construed to deprive 
the courts of the individual states of jurisdiction under 
the laws of the several states, of offences made cognisable 
therein.(m) - 

. Where the jurisdiction of the United States court and 
of a state court is concurrent, the sentence of either court, 
whether of conviction or acquittal, may be pleaded in bar 
to a prosecution in the other, with the same effect as a 
judgment of a state court in a civil case may be pleaded 
in bar, in an action for the same cause, in a circuit 
court.(n) 

Where the violation of an act of Congress necessarily 
involves with it a violation of a state law, as if the citizens 
of a state oppose the execution of a law of Congress with 
force, and in so doing violate also a state law, ^tiery, whe- 
ther they can be subjected to two indictments, and two 
punishments, one for a breach of the act of Congress, and 
another for a breach of the state law.(o) 

By various acts of Congress, duties have been imposed 
on^tate magistrates and courts, and they have been vest- 
ed with jurisdiction in civil suits, and in complaints and 
prosecutions for fines, penalties, and forfeitures, arising 

m 24th February, 1807. April 10th, 1816. 

a) 2l8t April, 1806. 

(m) Houston v, Moore. 6 Wheat. 26. 30. See, however, the opini- 
ons of Johnson and SroRr, J. and the case put by Johnson, J. 5 Wheat 
34, as to robbery of the mail, 
. (n) Houston t>. Moore. 6 Wheat. 31. 

(o) See the opinion 'of Oh^se, J. 1 HalPs Joum. of Jurispradence, 
262, and the cases above cited. 
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under laws of the United States,(jp) and, in cifil suits, the 
state courts entertain such jurisdiction. ThDs, bonds 
given to the United States for duties, may be sued in the 
state courts, where the act of Congress prescribes that 
they may be prosecuted in the proper court having cogni- 
sance thereof: for the act of 24th September? 1789, sect 
9, and 11, makes the jurisdiction of t^e;*state cdt^rts con- 
current with those of the United States, where the United 
States are plaintifis.(9) 

But, in penal and criminal cases, the state courts have, 
in several instances, declined exercising such Jilrisdiction, 
though expressly vested by act ai Congress. In a case 
which occurred in the state of Ohio in the year 1 803, the 
court was equally divided on the question, and the juris- 
diction wa3 sustained.(f ) But in a subsequent case, in the 
same state, an information was filed by the colleator of the 
revenue for the 6th collection distribt of Ohio, in the St 
ClairsviUe court of common pleas of that state, against the 
defendant, for selling domestic distilled spirits without a 
licence therefor from the coUecter, contrary to .the act of 
Congress, praying a forfeiture to the United States under 
the aet, and the defendant excepted to the jurisdiction of 
the court, and also to the mode of proceeding. The court 
decided, that the United States could not make use of the 

(p) Houston r. Moore. 5 Wheat. 28. Seethe judicia] act, 24th Sep- 
tember, 1789, sect. 30. 33. Act relative to seamen, Julj 20th, 1790, 
sect. 2, 3, 4, 5, and to the fisheries, June 19th, 1813, sect. 1. Act rela- 
tive to fugitives, February 12tb, 1793* Act for laying duties on licences, 
5th June, 1794, sect. 3. Act for remissions of penalties, &c. March 3d, 
1797, seeU 3. The stamp act of July 6th, 1797, sect. 20. Act relative 
to contested elections, January 23d, 1798. Act for the r^ef of the re- 
fugees, April 7th, 1798, sect. 3. Act relative to sureties of the peace, 
16th July, 1791, sect. 1. (anie^ 260.) The collection law, of March Jd, 
1789, sect. 20. 36, 66. Act establishing circuit courts, 13th February; 
1801, sect. 11. Act relative to the Indian tribes, 30th March, 1802, 
sect. 16. Naturalization act, 14th April, 1802. Acts to extend juris- 
diction in certain cases to state judges and sta^e courts, March 8th, 1806, 
and 21st April, 1808. Act regulating the Post Office establishment, 30th 
April, laiO, sect. 36. Acts of July 24th, and August 2d, 1813i laying 
duties. Act of March 3d, 1816, to vest more effectually in the state 
courts, and in the district courts of the United States, jurisdiction in the 
cases therein mentioned. 

(q) United States «• Dodge. 14 Johns. Bep. 25. The act of March, 
Sd, 1815, is to the same effect. Ante, 225. 

(r) Worthington v. Masters* 1 Hdl's Joorn. of Junspnidence» 196. 
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State tovaiBy to enforce their penal laws, and that the pro- 
ceeding by information was a criBunal proceeding, and 
contrary to the constitution of the 8tate,(5) So, where an 
action of debt was brought in the Supreme Court of the 
6tate of New York, to recover a penalty of one hundred 
and fif%y dollars, under the act of Congress passed the 3d 
of August, 1813, entitled an act for laying duties on h- 
eencds to retailers of wines, spirituous licfuors, and foreign 
merchandises, which autho];^ed the suit to be brought in 
a court of that state, and the defendant pleaded to the ju- 
risdiction of the court, the court, (Platt, J. diss.) deter- 
mined in favour of the defendant, holding, that it was not 
competent to Congress to confer jurisdiction on the state 
courts, in criminal or penal cases arising under the laws 
of the United States.(/) 

Whera the defendant was .indicted in a state court in 
Virginia, in the name of the commonwealth, for steaKng 
packeta from the mail, it was determined, that as the o^ 
fence was created by an act of Congress, a state court had 
no jurisdiction«(ti) 

So, wher€f an action of debt was brought in a court of 
&e state of Virginia, to recover a penalty, inflicted by the 
act of Congress to insure the collection of the revenue of 
the United States, which penalty the act declared might 
be recovered in a state court, the case being adjourned to 
the general court of Virginia, it was held, that the act of 
Congress was, in this respect, unconstitutional, and to as- 
sume jurisdiction over the ccuse, would be to exercise a 
portion of , the judicial power of the United States, which 
by the constitution, is deposited in other hands.(t?) 

In Penni|ylvania, the Supreme Court has often sustained 
suits on acts of Congress, brought to recover penalties, 
where such acts expressly authorised a recovery in the 
state courts, holding, that it did not conflict with the con- 
stitution of the United States, and that it would be an in- 
tolerable inconvenience and grievance in an actioil for a 

(#) United States v. Campbell, a Hall's Lair Jouni. lid. Am torn- 
fonnation, see aUe^ 205. 

(t) United States v. Latbrop. 17 Jofane. 6. 

(«) Commonwealth v. John Freely. Viiginia CaseB> 321. Tbraelof 
Congress of SOUi April, 1810, autboriaear sucfa piosiMtkHii b tba «Mo 
courts. See sect. 35. 

(t) JmdkmAv. Sow. Nal. IntelL Dee. 23, leid. 
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jMtty penalty, to drag a mas fir om the most remote comtt 
of the state to the seat of the federal judiciary.^ir) 

In the case of Ahneida, who was cominkted m the state 
of Maryland, by a justice' of the peace of that state, on a 
charge of piracy, and brought up on habeas corpus directed ' 
to the marshal, it was held, by the judges, B|.and and Han- 
son, that Congress could not constitiUionally invest the 
judicial officers of that state with any portion of the judi- 
cial power of the United States, in any criminal case 
whatever, and, therefore, could not use the judicial offih 
cers of the states as ag^oits, to arrest and bring offenders 
to justice, such agency being a judicial act They there- 
fore held the 33d section of the act of September 24th, 
1789, by which such authority is ^veUf to be unconstitu- 
tional, and the acts' done under it, by a state magistrate, 
null and void, and dischargi^d the prisQner.(yy 

But in a suberequent case, the prisoner, who was brought 
up before Judge Cheves, in South Carolina, on a haStas 
corpus directed to the marshal of that district, had beea 
committed by a justice of the peace of that state, on a 
charge of forging protections for American seamen, which 
was an oflfence against the laws of the United States, the 
judge decided among other things, that granting a war- 
rant of commitment was a ministerial, not a judicial act ; 
that Congress had a right to constitute any citizen of the 
United States a conservator of the peace, though also 
conservator of the state, and that, in relation to the case 
before him, the 33d section of the act of September ,24th, 
1789, was constitutional ; and he remanded the prisoi^ 
er.(z) 

So where three American seamen entered on board of 
an American vessel at Boston, having signed the shipping 
articles, and afterwards deserted iu: Virginia, and were 
there committed to jail by a justice of the peace of the 
county of Henrico, in that state, by virtue of the 7th sec- 
tion of the act of Congress of the 20th July, 1790, making 
it ^Uawful for any justice of the peace within the United 



^i 



[x) buekwalter v* United States. 11 Serg* and Rawle^ 196. 

f^f) Case of Joseph Almeida. 12 Niles's W. Reg. 115. 213. 

(z) Ex parte Rhodes. 12 Niles's W. Reg. 259. See remarks of JudgB 
Blakp, ib. il6. And see the case of Commonwealth v. HoUoway. 5 
Binn. 512. 
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States,^' to act in such c«e, a habms corpus was taken out 
before a judge of the superior court, and was adjourned 
to the general court, who came to no definitive conclusion 
on the question, whether the act of commitment, as rc^ 
quired by the 33d section of the act of SeptenJber 24th, 
1789, was, strictly, ministerial only, or partook in part of 
the judicial character, but the majority of the court, de- 
cided, that whether strictly ministerial or not, commit- 
ments made under and pursuant to the 7th section of the 
act of 20th July, 1790, were lawful and right: that suck 
commitments were not intended by the constitution to be 
vested exclusively in the courts of the United States ; that 
special power*, partaking of a judicial natui;^, may be giv- 
en by, and exercfsed ^nder the acts of Congress, without 
making the persons exercising them courts of the United 
States ; and that the act might be done by individuals ap- 
pointed b)i law^ or designated by general description. But 
' the court declared their opinion, that Congress could not 
give jurisdiction to, or require services of, any officer of 
the state government, as such.(a) 

Under what circumstances, and how far, judges of a 
state court have power to issue a habeas corpus, and decide 
as to the validity of a commitment or detainer ilbder the 
authority of the United States, seems to have b^en vari- 
ously determined in the state courts. 

W here the parties imprisoned sts^ted in their petition to the 
state judge forahabms corpus^thai they were confined in fort 
M'Henry, near Baltimore, without the authority of law, and 
it appeared on the return of the writ, that they had been 
arrested by General Wilkinson, (commander in chief of 
the army of the United States,) at New Orleans, on suspi- 
cion of beiiig connected with Burr, in treasonable prao 
tices, and bad been transported by sea to that place, t0 
wait the order of tl#e secretary at war, and that they were 
private citizens, not subject to militaryj^uthority, andihero 

• 

(a) Ex parte Pool and others. Nat. Intell. Not* tOth and Pec 1 1th, 
182 J.' Il is to be observed, liowevtr»'in this case, that the cotfl remaAt 
that the imprisonment directed by this act of Congress is for no ^ieitei- 
nate period, (it being till the vessel is ready to depart, or the master re- 
quire the seamau^s discharge ;) that it is not inflicted tm^ panisbmeot, 
and is not directed with a view to any trial lor any ofience whatever. 
They could not, therefore, regard the execution of this act, as the prose- 
cution of 4 /w6Ztc offence. See poet. CoDStitution, art. iii. 8* I. 1 . 
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was no proof against them, Nic^lson C. J. hold, tliat as 
General Wilkinson had no right to arrest them, his inferi- 
or officers had no right to detain them, and acted without 
even the colour of authority, ancf tie discharged them.(6) 
But, where ^habeas corpus had issued from the same judge,' 
on a petition stating, that Emanuel Roberts had been 
seized, and forcibly carried on board the brig Syren, (an 
United States armed vessel,) and there detained, the judge « 
stated, that if the fact had so appeared^ the relator must 
have been discharged, and the parties implicated held to 
bail, to answer a criminal prosecution. But h appearing, 
that t he relator, a boy of sixteen, h^d voluntarily enlisted 
in the service; of the United Stales, received wages in ad- 
vance, though it was contended %at tAe enlistment was 
irregular, the judge held, that he could not ^all the United 
States before him, to inquire into tlje nature of the con- 
tracts between them and individuals, unless, peihaps,.in an 
extreme case ; and that the whole proceeding being under* 
the constitution and laws of the United States, he had no 
right to interfere.(<?) 

So, where application was made to the Supreme Court 
of the state of New York, for,a habeas corpus to an officer 
of the atmy of the United States, to bring up the body of • 
a persoo stated, by affidavit, to be an enlisted soldier, and 
that he was an infant of the age of seventeen, and had 
enlisted without his father's consent, who prayed his re- 
lease, the court refused to allow the writ? Kent C. J. 
declared, that the enhstment being under colour of the 
authority of the United States, and by an officer of that 
government, the courts of the United States had complete 
jurisdiction over the offi^nce of unlawful imprisonment in 
such case, and the state courts had none : ii» which case, 
4he state courts had no jurisdiction by habeas cbrpus. That 
a state court would not inquire into* the validity or re- 
gularity of procesi^ where a person was detaftied by the 
marshal, under colour of process. Thompson, J, concur- 
red, on the ground that tne party might have relief fronii 
.a judge' of the circuit or distnct court : but would«not dis- 
claim having jurisdiction in any case, where the imprison- 

{h) Cited in the ease of Emanuel Roberts. 2 Hairs Law Joimi. IBS, 
t« Maryliiiid, (1809.) 

(e) Case of Eaamiel Roberts. 2 Hall's Law Joom. I96r (1809.) 
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ment or restraint was under colour of the authority of the 
United States. The other judges concurred in refusing 
the writ, but reserved the question of jurisdiction.(fl?) 

60, in the case before Mentioned, where a prisoner was 
%isrested by a Warrant from a justice of the |)eace of the 
state of Sohth Carolina, on a charge of counterfeiting pro- 
tections of American seamen, an offence against the )a^ 
of the United States, and brought up on habeas corpus be- 
fore Judge Chi^ves, and it was contended, that the magis- 
trate wh^ committed him, had no authority to commit for 
an offence against the United States, because the 33d sec- 
tion of the judicial act of September 24th, 1 789, vesting 
Buch pow^r, was unconstitutional, the judges held, that be 
liad no jurisdiction over the case, that the criminal juris- 
diction under the laws of the United States, was expressly 
exclusive, and thslt as a state court had no authority to 
^take co^isance of ihe offence charged, so as to punish or 
acquit, it could not take jurisdiction under a habeas cor^ 
jHiSr or declare an act of Congress unconstitutioijal and 
void,(c^ 

On tne other hand the decisions in other states seem 
different. A habStis corpus was issued by Tilghmak, C. J. 
of the Supreme Court of Pennsylvania, directed to the 
marshal of that district, on the return of which itappear- 
ed, that the relator was in his custody by virtue of an at- 
tachment, issued by the district court of the United States 
fi>r the Penn^lvania district, to compel the performance 
of a decree of that court for the payment 01 money. It 
^as contended, on behalf of the defendant, that the chief 
Justice had not a right to discharge the relator, even if he 
should be clearly of opinion that the district court had no 
Jurisdiction of the suit ^in which the attachment issued. 
The chief justice declared that if the district court bad 
jurisdiction, he had no right to inquire into its judgmenti 
or interfere with its process : if it hadfiot, in his bpiDion, 
he would possess the right, and it would be his duty to dis- 
«charge the relator, in suth case. If Congress should pass 
a bill of attainder, or lay an'export duty, such laws wooUi 
he null and void, and the judicial authority of a state might 
•declare them so. But this power should be e^wrcised with 



!iZ) Matter of Ferguson, d Johns. Rep. 239.^ 
e) 



Ex parte Andrev Modes. 1% Niles^s W. Reg. 264, (1819.) 
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rery great cauticNQ, and never, where there is ateasoiiable 
cause for doubt. He then went on to examine, whether 
the district court had jurisdiction, and decided that they 
had, and ordered the relator f o remain in custody.(/) 

So, where on a habeas corpus iGrom the Suftreme. Court of 
Pennsylvania, to the keeper of the gaol of rhiladelphia, it 
appeared, that the prisoner was detained under a warrant 
of commitment by an alderman of that city, upon a charge 
of misprision of treason against the United States, it was # 
held by 'that court, that i^ under the 33d section of the 
act of 1789, a person be committed by a stafte justice or 
judge, for an offence against the United States, the Su-^ 
preme Coiurt might issue a habeas corpus^ and admit to bail 
or discharge, as the case requireo, unless he were charge-^ 
able with an offence punishable with death. The ^ourt 
heard the evidence, and fixed the bail for the party's ap» ^ 
pearance at the next circuit court( sf) And in a subse-^ 
quent case in the same court, the rector, being imprison- 
ed by ||^e marshal of the district as an alien enemy, under 
the regulations made by the president of the United 
States, in pursuance of the act of the 6th of July, 1 798, 
respecting aUen enemies, it was held, thdt a state court or 
judge might aiyard a habeas corpus, in conformity to the 
'law of the state, to enquire into the cause of his commit- 
ment, and that thk writ hes to reUeve a person imprison- 
ed under colour of authority derived from the Uhitfed 
States, as well as from any other imprisonment. Prisoners 
of war, howev«, are excepted : they are *taot entitled to 
the privilege of a writ of habeas corpus : but the relator 
was not to be considered a prisoner of war. And the 
court declared, that this authority to award a habeas cot" 
pus 'm one remaining in the states, emanating from the 
flrtates, and not from the United States, and Congress had 
not attempted to exclude iL(h) 

Sa where, on hAias corpus from the Supreme Judicial 
Court of Massachusetts, tne defendant returned, that the 
relator was duly enlisted as a soldier in the army of the 
United jStates, the court declared, that it had atlthority to 

(/} Ex parte Elicabotfa Sarvetnt Qxecatar, 4u^ 8 HtUVi Lair Joom. 

206,(1809.) * 

(jg) Commonwealth v. HoOoway. 5 Binn. 612. See also Coinmoii- 
wealth V. Murray. 4 Binn. 487. 
(k) Case ofLockington. 5 HalPa Law Joum/M. 913. 



*f 



286 fURISDICTION OF STATE COURTS 

iaquire* into the cireumBtances under which anj person, 
brought before them by habeas corpus^ was confined, or re- 
strained of his liberty, and it appearing, that the relator 
wp£ a foreigner, under a^, And that he had enUsted with* 
out the consent of his parent or guardian, they declared 
the supposed enlistment to be void, and set the party at 
large.(t) 

Where a habeas corpus issued from a state court of Ma- 
ryland, directed to the marshal of that district, to bring up 
a citizen of the United States committed by a justice of 
the peace of that state, on a charge of piracy, then^oort, 
consisting of Judges Bland and Hanson, decided, that the 
court had jurisdiction to issue such writ, and decide upon 
it, unless it appeared by the return, that the case had been 
constitutionally placed under the exclusive cognisance of 
the United States ; and that if the authority of the officer 

' committing were unconstitutional and void, the prisoner 
must be disdharged. But to justify this decision, the case 
should be a clear one. They proceeded to enqiure into 
the authority of the committing magistrate, and decided, 
that he could not constitutionally commit, for an offence 
against the United States, and discharged the pri8oner«(it^ 
So also, it was held in the year 1821vby the general 
court of Virginia, that the writ oi habeas corpus may be isr 
sued by a state judge, on the application of any party, who 
by proper affidavit, shews probable cause, that he is un- 
lawfully restrained of his liberty ; that the question whe- 
ther the law authorises his confinement, is to be decided 
by the laws of the state, considered as a member of the 
United States ; and that the court is at liberty to consid^ 
all persons as lawfully restrained of their liberty, who are 
confined in obedience to the constitutional laws of the state 
or United States. In the practical application of these 
principles, the state judges will not discharge a party, 
whose commitment is regidarfy made with a view to a pro- 
secution in the courts of the United States for an ofience 
actually committed, and cognisable therein ; neither will 
the judges of the state courts, as such, admit the party to 
4>ail. Whether they will look beyond the warrant of com- 
mitment, when made by any other than a jjudge of the 
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t) Commonwealth «. Harrisom It Mass. Rep. 63. (1814.) 
k) Caae of Joseph Almeida. 12 NUes*s W. Reg. 115. 231. 
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courts of the United States, abd enqtfire into the fact, is a* 
matter of sound discretion, to be regulated by the circum- 
stances of the case, ^ut the sftite courts and judges 
have concurrent jurisdiction with^the courts and judges of 
the United States, in all cases of illegal confinement un- 
der colour of the authority of the United States, when 
that confinement is not the consequence of a suit or pro- 
secution pending in the courts of the United States, in 
which th# allegation, upon which the commitment is '' 
made, will be tried.(/) ^ 

It ^ems, that from a decision on a habeas corpus^ in a 
case arising under the laws of the United States, no ap- 
peal lies to the Supreme Court of the United States, under 
the present provisions enacted by Congress, Yet, it 
seems, the subject is within the constitutional power of. 
Congress, and they might etiact regulations providing fot 
an appeal from such decisions^ in cases arisi||g under the 
constitution, laws and treaties, (m) 

It h^s been decided, that a state court could not issue a 
mancfamus to the register of a land office of the United 
States in Ohio, commanding him to issue a final certificate 
of purchase to the plaintiff, for certain lands in that state, 
to which the plaintiff laid claim umler the laws of the 
United States, A state court cannot grant such manda- 
mus to an officer of the United States, whatever may be 
'its powers derived from its organisation, or the laws of 
the state. The officers of the United States, employed in 
disposing of the land of the United States, can only be cou« 
trolled by the power that created them : and though Con- 
gres&i have declined vesting the courts of the United States 
with power, in such case, to issue a mandamuis, it does not 
follow that such power results to the state courts.. It wa^, 
therefore, held, where the same attempt that had Heen 
made to obtain a mandamus in the circuit court, to com- 
pel the f egister to grant a certificate, was afterwards re- 
newed in the Supreme Court of the state of Ohio, aiid that 
court sustained the jurisdiction, that they had no authori- 
ty to issue a mandamus in such case.(n) 

I* 

* 

(I) Ex parte* Pool and others. Nat. Intell. Nov. 10th and Dec. 11th, 
(1831.). 

im) Case of Lockington. 4 Hall's Isnw Journ« 96. 
fi) M« Clung e. SiUiman. 6 Wheats 598. 
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Nor can a state court of ehancery esjoin a JHdgmeiAof 
the circuit court of the Umted States. And where a court 
of chancery of the state of Kentucky, under the authori^ 
of an act of ass^nbly, issued an order reinstating an in- 
junction formerly issued and dissolved, staying proceed- 
ings on a judgment in ejectment, obtained in the circuit 
court of tte United States of that district, until the mattos 
of a bill in equity filed in such state court were heard, the 
Supreme Court of the United States determin#d, that the 
State court had no jurisdiction, and directed the circuit 
court to order a writ of habere facias possessionem snored 
for by the plaintiff in the ejectment, to issue, notwitfastandr 
ing the injunction.(o) 

It has been held by the Supreme Oourt of Pennsylvania, 
that in civil suits by the United Statues, there is the same 
privilege to suitors and witnesses in the causes depending 
m the state courts, as the law gives in actions by <me citi- 
zen against'' another. Where therefore, a capias was is- 
sued out of the district court of the United States for the 
district of Pennsylvania, against the defendant, at the suit 
of the United States, for certain penalties incurred un- 
der the laws of the United States, under the act of 
March 2d, 1799,(0) upon which the marshal arrested 
and held him to bail, while he was returning from his 
attendance on a magistrate before whom he bad made 
a deposition as a witness in a cause depending in the said 
Supreme Court, under a rule of court, he was discharged 
by the same court from arrest.(9) 

The' act of March 3d, 1815, which gave jurisdiction to 
certain state courts and magistrates, over suits for penal- 
tios,''&c. Rising in the collection of the direct tax and in- 
ternal revenue of the United States, provided, that final 
decrees or judgments therein, in the state courts, should 
boi re-examined in the circuit court agreeably to the 22d 
Bection of the act of 1789. 

In matters which Congress is, by the constitution, au- 
thorised to regulate, the state courts are often controlled 
by the provisions of acts of Congress, operating on cases 
veithin the jurisdiction of the state courts, and 



(o) M'Kim V. Voorhies. 7 Cranch, 279. 

\p) See antCf 220. 

Iq) Ex parte £dm^. Sup. Co. of Pennsylvaniai December, IB22. US. 
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b^at^ them. Tiius, for exami^le, the act f<»* the ooUeo 
tioD of duties, passed ad March, 1799, sect 71, gives 
double costs to ao officer, or other person, sued for seiz- 
ing goods under the collection law,, in certain cases. And 
in sect. 65, authorises holding to bail in suits for the re- 
covery of duties or pecuniary penalties prescribed by 
the laiVs of the United States. The further acts on 
the same subject, of 24th February, 1807, and March 
3d, 1815, exempt from costs, action, or execution, when 
the court gives a certificate of reasonable or probable 
cause. So the Stamp acts of 6th July, 1797, sect 13, and 
2d August, 1813, sect. 7, declared, that no instrument, 
charged with duty, should be pleaded or given in evidence, 
in any court, unless stamped. The act to establish a ge- 
neral stamp office, passed the 23d April, 1 800, sect. 6, di- 
rected, that such instrument should be evidence after a 
certain indorsement and certificate. The act of 3d March, 
1817, authorised any collector, &c. sued for any thing done 
under the act of March 3d, 1815, to remove the cause to 
the next circuit court, under the same regulations as if the 
Sttit were between citizens of difierent states«(r^ 

The state legislatures cannot annul the juagments of 
the courts of the United States, or destroy the rights ac- 
quired under those judgments.(^) Nch* can the states, by 
any compact between themselves, deprive the Supreme 
Courtof appellate jurisdiction, where it is granted by the 
constitution and laws.(^) A state insolvent law, discharg- 
ing a debtor from imprisonment on making an assignment 
of his property for the benefit of his creditors, does not ope- 
rate to discharge him from the custody under a ca. sa. 
issued on a judgment at the suit of the United StateB,(tt) 
The statutes of limitation of the different statues do not 
bind the United States in suits in the courts of the United 
States, and cannot be pleaded in bar in a suit by the Unit- 
ed States against individuals.(ar) 

The ultimate right to determine the jurisdiction of the 
courts of the Union necessarily resides in the Supreme 
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r\ See ante, 1 23. Observations of Blaivd J. 12 NUes's W. Reg. 377. 
4) United States e. Peters. 6 Oranchi 136. 
i) Wilson e. Mason. 1 Granch, 91. 
«) U. S. V. Wibon. 8 Wheat. 223. 
S. V. Hotr. 2 Mason* 31 !. 
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Court of the United States, as the supreme judicial tribu^ 
nal of the nation. The state legislatures have do autho- 
rity to pronounce that a sentence passed by a tribunal of 
' the United States was rendered in a cause over which it 
had no jurisdiction, and an act passed by one of them to 
that effect can have no influence upon the question of ju- 
risdiction. Where, therefore, the district judge for the 
district of Pennnsylvania in his return to a mandamus di- 
rected to him from 'the supreme court, commanding him 
to execute the sentence pronounced by hiin in an admiral- 
ty cause, stated as the cause of his not executing it, aa 
act of the state legislature passed subsequent to the ren- 
dition of the sentence declaring the jurisdiction entertain- 
ed by him in the cause to be in violation of the 1 1th arti- 
cle of the amendments to the constitution of the United 
States, and illegally exercised, the supreme court issued 
a peremptory mandamus to the district judge, in conse- 
quence of which execution was issued and executed.(jF) 
So far as regards the construction of the constitution, 
acts of Congress or treaties, the judgment of the Su- 
preme Court of the United States is an authority by which 
the state courts are bound; because the Supreme Court 
is in such cases the court of appeal in the last resort. 
But with respect to the principles of the common law, 
the opinion of that court is not binding on the state 
courts.(z) But they are entitled to yejcy great respect and 
consideration ; certainly to much more, than the judg^ 
ments of any court in England since the revolution.(a) 

(y) United States o. Peters. 5 Cranch, 115. 

{zS See Jackson's lessee e. Burns, 3 Binn. 84. Sup. Co. of Peim. 

(a) lb. 86. 
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CHAPTER XXIX. 



PRIORITY OF THE UNITED STATES. 

By the 5th sect, of the act of March 3d, 1797, where 
any revenue officer or other person, hereafter becoming 
indebted to the United States by bond or otherwise, shall 
become insolvent, or where the estate of any deceased 
debtor in the hands of executors or administrators shall 
be insufficient to pay all the debts due from the deceased, 
the debt due to the United States shall be first satisfied. 
And the priority hereby established shall bie deemed to 
<3Xtend as well to cases in which a debtor, not having suf- 
ficient property to pay all his debts, shall make a voluntary 
assignment thereof, or in which the estate and effects of 
an absconding, concealed or absent debtor, shall be at- 
tached by process of law, as to cases in which an act of 
legal bankruptcy shall be committed. 

It has been held by the Supreme Court of the United 
States, that the preference given to the United States by 
this section, notwithstanding the title of the act, is not con- 
fined to revenue officers and persons accountable for pub- 
lic money, but extends to debtors generally, and therefore 
one indebted to the United States as indorser of a bill of 
exchange, is within its provisions, and they had a prefer- 
ence to the assignees of such debtor under the bankrupt 
law of 1800. Nor is it necessary, in order that this prio- 
rity should take effect, that a suit should have been insti- 
tuted by the United States : the priority exists from the 
time declared in the section without smt.(a) The prio- 
rity, however, to which the United States are entitled does 
not partake of the character of a lien on the property of 
public debtors.(6) No bona fide transfer in the ordinary 

(a) Uoited States v* Fiaher. 2 Crancb, 394. Tbftt a state bos a prior 
light to creditorst see Grotius, Bopk 1. (42.) 

(b) lb. 390. United States v. Hooe, 3 Crancb, 90. Tbe act of 1 Itb 
July, 1 798, sect. 1 5, gave a lien for debts due by supervisors or otber ofll* 
cerS'Ofthe revenae od their lands and those of their sureties Irom. the time 
of suit brought. This is now repealed. See ib. The act of May 1 6tht 
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coarse of business is over-reached. It is only a prioritjr 
in payment, which under different modifications is a re- 
gulation in common use : and this priority is hmited to a 
particular state of things when the debtor is living, though 
it takes effect generally if he be dead.(c) 

The collection act of March 2d, 1799, sect. 65, enacts, 
that where any bond for the payment of duties shall not be 
satisfied on the day it may become due, the collector shall 
forthwith and without delay, cause a prosecution to be com- 
menced for the recovery of money thereon, by action or 
suit at law in the proper court having cognisance thereoC 
And in all cases of insolvency^ or where any estate in the 
hands of the executors, administrators or assignees shall 
be insufficient to pay all the debts due from the deceased, 
the debt or debts due to the United States on any such bond 
or bonds shall be first satisfied. And any executor, adminis* 
trator or assignee, or other person, who shall pay any debt 
due by the person or estate from whom or for which they 
are acting previous to the debt or debts due to the United 
States firom such person or estate being first duly satisfied 
and paid, shall become answerable in their ovm person 
and estate for the debt or debts so due to the United 
States, or so much thereof as may remain due and un- 
paid, and actions or suits at law may be commenced 
against them for the recovery of the said debt or debts, 
or so much thereof as may remain due and unpaid, in the 
proper court having cognisance thereof. Provided, thai 
if the, principal in any bond which shall be given to the 
United States for duties on goods, wares, or merchandise 
imported, or other pfinahy^ either by himself, his &ctor, 
agent, or other person for him shall be insolvent, or if 
atkch principal being deceased, his or her estate and e& 
fects which shall come to the hands of his or her execu- 



1820, makes the anioupt due by any collector of the revenuet 
of public money or other officer, alien on his. lands, tenements, and beii- 
ditaments and those of his sureties from the date of a levy in poraaanos 
•ef the warrant of distress issued according to that act, and tfao record 
thereof in the district court. 

(c) United States «. Fisher. 2 Cranch, 390. QimTi whetiier 
is not necessary to create a devasiaoU, in the administration of effeet% 
to bind the executor, administrator or assignee. See the opinion of 
shall C. J. ib. note. See United States r>. Bryan and Woodcodu 9 
Cmncb, 374. That k is neoeasary, see Aiken 9. Dionlap. 16 
RapL 79. 
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tofSt admiiiistratora or aesigiiees, sbidl be hisiifBcieiit fat 
the payment of his or her debts, aiui if in either of the 
said cases any surety on the said bond or bonds, or the 
executors, administrators, or assignees of such surety^ 
shall pay to the United States the mcmey dtie upon suck 
iKHid or bonds, such surety, his or her executors, adminis- 
trators or assignees shall have and enjoy the like advan- 
tage, priority or preference for the recovery and receipt 
of the said moneys out of the estate and effects of such 
insolvent or deceased principal, as are reserved and se- 
cured to the United States; and shall and may bring and 
maintain a suit or suits upon the said bond or bonds in 
law or equity, in his, her or their own name or names, for 
the recovery of all moneys paid thereon. 

And the cases of insolvency mentioned in this sectioii 
shall be deemed to extend as well to cases in which a 
debtor not having sufficient property to pay all Ins or her 
debts, shall have made a voluntary assignment thereof for 
the^ benefit of his or her creditors, or in which the estate 
and effects of an absconding, concealed or absent debtor 
shall have been attached by process of law, as to cases in 
which an act of legal bankruptcy shall have been commit- 
ted. 

In construing this act it has been determined, that the 
word insolveney being originally used, the subsequent sea* 
tence is designed to explain the meaning and intent of 
that term. As thus explained it means such a general 
devestment of property^ as would, in fact, be equivalent to 
insolvency in its technical sense. A voluntary assignment^ 
in order to constitute the insolvency here mentioned, must 
be of all the property of the debtor : the word « thereof* 
means all the property : a partial assignment or convi^- 
ance of part made bona fide to secure a fair creditor is not 
within the letter or intention of the act : nor does it create 
any preference. If, indeed, a trivial portion of an estate 
should be left out for the purpose of evading the act, it would 
be considered as a fraud upon the law^ and unavailing : but 
where a bona fide conveyance is made, not to avoid the 
law, but to secore a fair creditor, it is valid against the 
claim of the United States. Therefore where a collector 
indebted to the United States for public moneys received, 
at the time he was unable to pay all his debts, mortgag- 
ed part of his real estate to the surety in his official bond 
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to secure bim against bis existing and foture indorse* 
ments for the collector and against his responsibility ob 
the bond, the United States were held not to hare a pri« 
ority for their debt due for public moneys received^ 
though such mortgagee knew, at the time of the mort* 
gage, that the mortgagor was largely indebted to the Unit- 
ed States.(rf) 

These cases are held to have decided that the word 
insolvency mentioned in the act of Ms^rch 3d, 1797, sect 
5, and in the collection act of March 2d, 1799, sect* 65, 
(originally used in the act of July 31st, 1789, sect. 21, and 
repeated in the act of 4th August, 1790, sect 40, and of 
2d May, 1792, sect 18,) means a /egfo/ insolvency : a mere 
state of insolvency or inability in a debtor to pay all his 
debts, gives no right of preference to the United States 
on the ground of insolvency, unless it is accompanied by 
a voluntary assignment of all the property for the b^aefit 
of his creditors/c) • 

Where, therefore, two partners, debtors to the United 
States by bond for duties, were unable to pay their 
debts, and their property was attached by individual cre- 
ditors, and in the hands of the sheriff, and the United 
States afterwards attached the same property, recovered 
judgment, and issued execution, by virtue of which the 
marshal took the property out of the hands of the sheriff, 
but it did not appear that the effects were attached as the 
property of absconding, concealed, or absent debtors, nor 
that they or either of them had made a voluntary assign- 
ment of their property for the benefit of their creditors^ 
nor committed an act of legal bankruptcy, the United 
States were held to have no preference, and that the mar- 
shal was not authorised to take the effects.( H 

The question still remained to be decided wnat was the 
extent of this priority where such insolvency existed, as 
against grantees, judgment or mortgage creditors, it has 
been held that if before the right of preference has ac- 
crued to the United Slates, the debtor has made a bona 
fide conveyance of his estate to a third person, or has 
mortgaged it to secure a debt, or if his property has he&k 

(d) United States «. Hooe. 3 Crancb, 73. 

(e) Tbelaasion e. Smith. 2 Wheat. 424. 

(f) Prince 0. Bartlett. 8 Crancb, 45. 
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Bttzed under a fieri facias, the property is devested out of 
the debtor, and cannot be made liable to the United States. 
But a prior creditor by judgment alone, stands on the 
footing of other individual creditors, and is postponed to 
the claim of the United States, under the act of March 
2d, 1799, sect 65/^) 

The priority of tne United States is not affected by the 
circumstance that the debt due to it arose upon a con- 
tract made in a foreign country, with a person resident 
abroad,( h) nor by their having proved their debt under 
the United States bankrupt law of 1800 : as the 62d. sect 
takes their case out of the general provisions of the act. 
But if it were not for such a section as this, their coming 
in aa a creditor under a -commission of bankruptcy and 
proving their debt would be considered as an election to 
be classed with other creditors.(t) 

So it has been held, by the Supreme Court of New Ywk, 
that a shipment of property by an insolvent from abroad as 
a mercantile transaction, to certain creditors, with direc- 
tions to sell the same on commission, pay themselves out of 
the proceeds, and pay over the residue^for the Benefitof the 
other creditors, not appearing to embrace all the property 
of the debtor, was not such an assignment as would give 
the United States a preference; and in the same case it was 
decided that an attachment; taken out against the proper- 
ty of such insolvent as an absconding and absent debtor 
under an act of the. legislature, which attachment was af- 
terwards withdrawn in consequence of an agreemeht be- 
tween the creditors and the holder of the property that 
the latter should sell it, and distribute the pioceeds ampn'g 
the creditors, did not fall within the words of the act of 
Congress; the proceedings being in a mere inceptive 
. state, no rights were acquired under it(^') 

As a mere judgment does not bind the real estate of an 
insolvent, indebted to the . United States on duty bonds, 
who has made a general assignment, so also it has been 
held, by the Supreme Court of Pennsylvania, that a foreign 
attachmkit levied on the effects of such insolvent in the 



^ 



) ThelussioD e. SmiUi. 2 Wheat. 425. 
h) Harrison ©. Stcrry, d Cranch, 299. 
(i) lb. 
(j) M'Lean o. Rankin, 3 Johns. Rep. 369. 
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bands of a garnishee, which effects consist chiefly oTdAta 
due to the insolvent, does not give a lien thereon, so as to 
deprive the United States of their preference on* bonds 
given before the attachment, though payable afierwards, 
where a general assignment is afterwards made by such 
insolvent, prior to judgment against him in the attach- 
ment; and the United States, or their surety who pays 
such bonds, are not compelled to look to the general as- 
fuignees, but may bring forward their claims in the for- 
eign attachment, by notice to the garnishee and suggest- 
ions filed : as the words of the ac^ of Congress include 
&^any executor, administrator, assignee or aAer jmt- 

In a case occurring in the year 1801, it was held 
by the circuit court for the district of Pennsylvania^ that 
a partial assignment by a house in trade, indebted to the 
United States, made in embarrassed circumstances, but 
not having stopped, the creditors at the same time dis- 
charging one partus and giving the other a letter of li- 
cence for limited periods, no general voluntary assign- 
ment being made, was not wiUiin the act of uongress, 
though the debtors afterwards became bankrupt: the 
court declaring that the insolvency contemplated by the 
act of Congress must be a notorious, flagrant insolvency, 
testified by a resort to an insolvent law, bankruptcy, or an 
assignment of property : though it need not be an assign- 
meat of the whole property to one set of trustees for the 
benefit of creditors ; an assignment of all to one set of cre- 
ditors to pay their own debt, or an assignment of the whole 
to a variety c^ creditors would be within the act : &>r that 
would be considered as an attempt to accomplish, indi- 
rectly or by artifice, what the law prohibits to be dose di- 
.rectly.(/) And such intent to dd&aud the United States 
is not to be left to the jury to determine, but is matter of 
law to be decided by the court.(m) 

But if there be a voluntary assigmnent of the whole of 
the insolvent's estate, it is not necessary that it should be 
doneatone time, or by one conveyance, or to one aet of 



(ft) WiUing f>. Bleekar, 2 Sei^. & Rawle, 221 
(r ~ ' " "' - 



[l) United States e. King^ cited in Downing fs Rintzing, 2 8erg. Ik 
Rawle, 336, from MS. of C. J. TxLGHHiiM. Wallace's.Rep. 13. 
(») Downing o. Kintzing, 2 Serg. & Rawlc, 336. 
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tfQttees : if it appears to be an artifice to elode the act of 
Congreds and defeat the claim of the United States. 

Wh^re, therefore, a house, after they were clearly in- 
solvent and had ceased to do business, made two assign- 
ments comprehending all their estate, except wearing ap- 
parel, household fiirniture, &c. the first part to their surety 
on custom house bonds owing by them to the United States, 
to pay them, and also a private debt, and thirty-one days 
after, of the residue, (except as above mentioned,) toother 
persons, and the jury found that the latter assignment was 
in contemplation of the assignors at the time of making 
the first assignment, it was held by the Supreme Court of 
Pennsylvania, that there was an assignment of the whole 
of the debtor's property within the purview of the act of 
Congress, and the preference of the United States took 
eflfect.(n) 

An assignment of property by the insolvent in such case 
to his surety, to pay a private debt due to the surety and 
custom house bonds, does not oblige him to pay the bonds 
out of it first, or take away his preference for the amount 
paid on account of them beyond the proceeds of the pro- 
perty. And where two assignments of an insolvent debt- 
or's effects are thus united together, and treated as one 
general assignment, and thereby brought within the act of 
CcHigress, a surety, who is assignee under the first assign- 
ment, made to pay his private debt and custom house 
bonds, if he pays the latter beyond the property remaining 
in his hands after satisfying his own private debt, is enti- 
tled to a contribution out of the effects conveyed by the 
latter assignment.ro) 

But the act of March 2, 1799, only contemplates a pre- 
ference to the United States, or the surety paying their 
debt, out of the estate of the insolvent in the hands of his 
assignees. If such surety bring an action against the 
debtor personally, a plea by the latter of a discharge un- 
der the bankrupt law of the United States is a good 
bar.(p) So also in such case is a plea of a discharge un- 
der a state insolvent law. Whether the United States are 



^fi) Downing v. Eintzing. 2 Serg. dc Rawle, 320. 
(•) lb. 

p) Read 9. Encty. 1 Serg. & Rawle, 339. 
38 
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OT can be efiected as to their right of action by viitw of 
soch - latter discharge, is suggested as a doubt in this 
case.(y) 

(q) Aiken p. Dunlap, 16 Johns. Rep. 77. 
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Constitution. Article I. 

CONSTITUTION. ART. L— REPRESENTATIVES AND 

TAXES. 

Art. L sect. 2, 3. Representatives and direct taxes 
shall be apportioned among the several states which may 
be included within this union, according to their respec- 
tive numbers, which shall be determined by adding to the 
whole number of free persons, including those bound to 
service for a term of years, and excluding Indians not tax* 
od, three-fifths of all other persons. The actual enume- 
ration shall be made within three years after the first meet- 
ing of the Congress of the United States, and within every 
Subsequent term of ten years, in such manner as they 
shall, by law, direct. The number of representatives shall 
not exceed oqc for every thirty thousand ; but each state 
shall have, at least, one representative, &c. 

ft was settled by Congress, on the passage of the first 
apportionment act in the year 1791, that the populaticm of 
each state, and not the total population of the United 
States, must give the numbers, to which alone could be 
applied the process by which the number of representa- 
tives was to be ascertained. Whatever fractions, there- 
fore, the states may have, beyond the settled proportion 
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by which the number of representatives from ^ch is to 
be regelated, no allowance can be made for them.(a.) . 

Representatives and direct taxes are similar, in being 
subjected to the same rule of apportionment to the num- 
bers ascertained by the census. They are, howtiver, no 
way connected with, or dependent upon, each other. The 
District of Columbia, and the territories of the United 
States, though not entitled to representatives in Congress, 
are subject to direct taxation by Congress, if they see fit ; 
and the rule of proportion of such taxation is the same as 
that which is applied to the states, namely, the census or 
enumeration of numbers in such district or territories, as 
directed to be taken by the constitution. There is, how- 
ever, this difference : that if a direct tax be laid at all by 
Congress, it must be laid on every state, conformably to 
this rule : but it need not be extended to the District of 
Columbia, or the territories, if Congress do not think it 
expedient to do so. And the understanding and practice 
have been accordingly.(6) 

It is not essential that the apportionment of representa- 
tives by act of Congress should be one entire and final act 
If from accident the census should not be complete in a 
state, at the time of the apportionment of representatives, 
Congress may make a contingent regulation in the act, ac- 
cording to which the number of representatives may ht 
adjusted, when the census shall be complete. This mode 
was adopted by the act of March 7th, 1822, in relation to 
the state of Alabama, in which, owing to the death of the 
marshal, the census was not so far completed, at the time 
when the representatives were apportioned by law, as that 
it could be ascertained, whether the share of that state 
would be two or more members. 

Constitution. Art 1. — Senate. 

Art 1. 6. 3. 1. The senate of the United States shall 
be composed of two senators firom each state, chosen by 

4 

(a) 5 Manbairs Life of Wa3hington, 318. A former bill, which allow- 
ed representatives for the fractions, distributing them among the states 
(hat had the largest fractionsy was returned by President WAsmNOTOiit 
as not conformable to the eonsthtjition. 

(h) Loughboroogb e. Blake. 6 Wheat 317. 
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• 

the legudatare thereof for six years, and each senator afaaH 
h%ve one vote. 

If all the states, or a majority of them, should rdfuse to 
elect senators, the legislative powers of the union wovld 
be suspended. But if any one state should refuse to elect 
them, the senate would not, on that account, be the less 
capable of performing all its functions.(c) 

« 

Constitution. Art. 1. — Expulsion. 

Art. 1. s. 5. 2. Each house may determine the rules 
of its proceedings, punish its members for disonlerly be- 
haviour, and, with the concurrence of two thirds, expel a 
member. 

The power of the senate to expel one o{ its members, 
and the grounds upon which such a measure ought to be 
adopted, have been subjects of consideration in that 
, branch, in three instances. 
• M March, 1796, application was made to the senate of 
the United States by the legislature of Kentucky, request- 
ing an investigation by the senate, of a charge against 
Humphrey Marshall, one of the members from that state, 
of peijury, which had been made in a pamphlet publica- 
tion. A similar accusation had been made agamst lum 
prior to his election as senator, but no prosecution had 
been commenced for it. The senate adopted the repert 
of a committee declaring, among other things, that the 
' senate had no jurisdiction to try the charge; that the con* 
• sent of Mr. Marshall, though offered by him, could not 
^ve jurisdiction, and that the memorial should be disiftifls* 
' ed ; although other grounds were stated, as that no pro- 
secutor appeared, and that no documents or evidence 
were furnished. This report states, on the subject of ju- 
risdiction, ^^ that in a case of this kind, no person can be 
held to answer for an infamous crime, unless on a pre- 
sentment or indictment of a grand jury, and that in all 
such prosecutions, the accused ought to be tried by an im- 
partial jury of the state and district wherein he committed 
the offence."(rf ) 

But in the report of the committee of senate in the case 

<c) Cohens v. Virginia. 6 Wheat. 390. 

Id) Joutnal of Senate, 127. Match 22dt 1196. 
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of John &hith, made the 3l6t of December, 1807, this 
case is commented on, and it is said that there were Y&ry 
sufficJ^Qt reasons for not pursuing the investigation, in 
that particular case, any further : but that the principles 
advanced, as to the jurisdiction of the senate, are inaccu- 
rate. As an argument for this, it is stated, that of the six- 
teen senators who, in March, 1796^ voted for that report, 
eleven, in July 1 797, voted for the report which concluded 
with a resolution for the expulsion of Mr. Blount, and 
the other five senators were no longer members of that 
body.0 

William Blount was expelled from the senate of the 
United States on the 8th of July, 1797, being declared 
in the resolution of senate, guilty of a high misdemeanor 
entirely inconsistent with his public trust and duty as a se- 
nator. He was then under an impeachment by the house 
of representatives, which terminated in the decision, that 
a senator was not liable to impeachment The report of 
the committee in his case, as adopted by senate,* stat- 
ed, as reasons for the expulsion, his writing a letter evinc- 
ing his attempts to seduce from his duty an United States 
Indian interpreter, and to employ him as an engine to 
alienate the affections and confidence of the Indians fi'om 
the public officers residing among them : the measures he 
had proposed to excite a temper, which must produce the 
recal or expulsion of our superintendant fi'om the Creek 
nation : his insidious advice, tending to the advancement 
of his own popularity and consequence, at thd expense* 
and hazard of the good opinion which the Indians enter- 
tain of tins government, and of the treaties subsisting be- 
tween us ami them, and concluded, that the committee 
had DO doubt, but that his conduct had been inconsistent 
with his pabUc duty, rendered him unworthy of a fiirtber 
coatinnance of his present public trust in that body, and 
amounted to a hign misdemeanor.(/) On this case, it 
has been also remarked^ that the member inmlicated 
was called upon, in the first instance, to answer, whethor 
he was the author of a letter, the copy of which only was 
produced, and the writing of which was the cause of the 
expulsion. He was, af&rwards, requested to declare» 

(e) I Hftll*8 Law Journal, 460. 

(/) JoumjJ of Senate, 109. JulyStb, 1197. 
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whether he was the author of the letter itself, and declin- 
ing, in both cases, to answer, the fact of his having writ- 
ten it, was established by a comparison of his hana writ- 
ing, and by the belief of persons who had seen him write, 
upon inspection of the letter. These it is argued shew the 
admission of a species of evidence, which, in courts of 
criminal jurisdiction, would be excluded: yet, in the reso- 
lution, the senate declRvedhimpiiby of a high misdeTneanor, 
though no presentment or inoictment had been found 
agd>nfit him, and no prosecution at law was ever com- 
menced upon the case.(g) And, it seems no law existed, 
to authorise such prosecution.(A) 

John Smith, a senator from the state of Ohio, was in- 
dicted at a circuit court at Richmond, in the year 1807, 
for treason, in levying war against the United States, and 
for misdemeanor, in preparing an expedition against the 
Spanish territory in Mexico : but owing to the acquittal 
Qt* Burr, the principal in the transaction, the prosecution 
against Smith was ahandoned^B^nolle prosequi being entered, 
by the district attorney of the United States. The evidence 
against Burr was rejected by the court, on his trial, be* 
cause, as he was not present at the overt act of treason 
stated in the indictment, no testimony relative to his con^ 
duct, and declarations elsewhere, and subsequently, could 
be admitted. In consequence of this decision the tra- 

* verse jury found a verdict, " that Aaron Burr was not 
proved to be guilty under that indictment, by any evidence 
submitted to them.'^ It was, also, the opinion of the court, 
that none of the transactions, of which evidence was given, 
amounted to an overt act of levying war. The indictment 

, against Smith was abandoned, because the same decision 
would prevent a conviction on it. No other indictment 
was ever found against him. The report of the committee 
of senate in his case, made on the 31st of December, 
1807, concludes with a resolution to expel John Smith 
from the senate ^^ for participation in the conspiracy of 

'Afixoa 0urr, against the peace, union, and Uberty of the 
people of the United States,'' and embraces in its body 
the following points. • 

(gS Report in the ease of John Smith. 1 Hairs Law Joamal, 466. 
' (k) The act of Januaiy 17th, 1800, now expired, mposod 
for oflboces fmilar to those charged against W. Blount. 
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1. That the senate may expel a member, for a high ' 
misdemeanor, such as a conspiracy to commit treason. 
Its authority is not confined to an act done in itd pre- 
sence. 

2. That a previous conviction is not requisite, in or* 
der to authorise the senate to expel a member from their 
body, for a high offence against the United States. 

3. That although a bill of indictment against a party 
for treason and misdemeanor, has been abandoned, ' be- 
cause a previous indictment against the principal part^ 
had terminated in an acquittal, owing to the inadmissibih* 
ty of the evidence upon that indictment, yet the senate 
may examine the evidence for themselves, and if it be suf* 
ficient to satisfy their minds, that the party is guilty of a 
high misdemeanor, it is a sufficient ground of expulsion. 

4. That the dth and 6th articles of the amendments of 
the constitution of the United States, containing the gene- 
ral rights and privileges of the citizen as to criminal prose- 
cutions, refer only to prosecutions at law, and do not affect 
the jurisdiction of the senate as to expulsion. 

5. That before a committee of the senate appointed 
to report an opinion, relative to the honour and privileges . 
of the senate, and the facts respecting the conduct of the 
member implicated, such member is not entitled to be 
heard in his defence by counsel, to have compulsory pro- 
cess for witnesses, and to be confronted with his accu- 
sers. It is before the senate, that the member charged is 
entitled to be heard. • 

6. In determining on expulsion, the senate is not bound 
by forms of judicial proceedings, or the rules of judicial 
evidence ; nor, it seems, is the same degree of proof es- 
sential which is required to convict of a crin^. Th^^ 
power of expulsion must in its nature be discretionaiy, 
and its exercise of a more summary character, than the 
process of judicial tribunals.(t) 

(t) Report in the case of John Bmith. 1 Hairs Law Jounu 469. X Q. 
A^wBf chairaian. See tb. 470. * 
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Constitution. Art 1. — Members of Congress. 

Art. 1. sect. 6. 2. No senator or representative shal^ 
during tiie time for which he was elected, be appointed to 
any civil office under the authority of the United States, 
which shall have been created, or the emoluments where- 
of shall have been increased during stich time ; and no 
person holding any office under the United States shall 
be a member of either house during his continuance in 
office. 

In the year 1821, Jesse 6. Thomas, a senator of the 
United States from the state of Illinois, was appointed by 
the secretary of the treasury, (W. H. Crawford,) to exam- 
ine the land offices in the states of Ohio, Indiana, Illinois, 
and Missouri, under an act of Congress passed previous^ 
ly to his election, making it the duty of the secretary of 
J the treasury, at least once every year, to cause the bo<^ 
of the officers of the land offices to be examined, and the 
balances of public moneys in the hands of the receivers 
to be ascertained. This duty had previously been per- 
formed by persons not connected with the department, 
nor members of Congress ; and Mr. Thomas received the 
same compensation of six dollars per day, and six dollars 
for every 20 miles travel, which had for four years previous- 
ly been paid for the service. In April, 1822, a committee of 
the house of representatives made a report on the sub- 
ject, expressing their opinion thai the duty of examining 
the land offices was not such an office as was contemplat- 
ed by the latter part of the above clause of the constitu- 
tion, and therefore was not incompatible with the trust of 
a senator of the United States. In support of this opin- 
ion they refer to the appointment of Mr. Tracy, a senator, 
by President Adams in the year 1800, to the duty of in- 
specting the posts on the northern and north-western fron- 
tier, for which he received a liberal compensation and ex- 
tra mileage. Under the administration of Mr. Jefferson, 
^Mr. Dawson, a member of the house of representatives, 
from the state of Virginia, was appointed to carry a trea- 
ty to France, and was paid for performing the doty. 
During the same administration, Mr. Smith, a senator 
from Tennessee, was selected as commissioner to treat 
with the Indians, and negotiated two treaties. They al- 
so refer to the appointment by President Madison of Mr. 
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Worthington, a senator, and Mr. Morrow, a representative 
from Ohio, to negociate with the Indians. In each of 
these, the persons employed retained their seats in Con- ' 
gress ; and it is stated, those who were in the senate took 
part in deciding on their own acts.(y) The instan- 
ces here referred to are strong to shew the practice 
and understanding of the government ; but it may welt be 
doubted whether they are in accordance with the spirit 
of the constitution. 

Constitution. Art. 1. — Duties. ^ 

Art. 1. sect. 8. 1. Congress shall have power to lay 
and collect taxes, duties, imposts, and excises; but all 
duties, imposts, and excises shall be uniform throughout 
the United States. 

It has been decided by the Supreme Court of the Unit- 
ed States, that a tax on carriages is not a direct tax; and, of 
course, it may be laid uniformly throughout the United 
States, and need not be apportioned according to the cen- 
flus.(A) Whether such a tax falls within the words impost 
duty, or excise, seems doubtful : but it is clearly a tax 
which Congress have power to levy : and they may decide 
the mode of levying it, whether uniformly, or by appor- 
tionment.(/) Direct taxes are stated to be only two, 
namely, a capitation, or poll tax, and a land tax ; whe- 
ther others are comprehended in these words, ap- 
pears doubtful. Perhaps, the immediate product of the 
land, in its original and crude state, ought to be consider- 
ed as the land itself, as it makes part of it. Or else, the 
provision against taxing exports, would be easily elu- 
ded.(m) 

Under this clause. Congress has power to levy a direct 
tax, not only on the states, but also on the District of Co- 

{j) Report of the committee, March, 29tbi 1822. Nat. Intell. April 2, 
1822. See on the extent of the word office. Shepherd v. The Common- 
wealth, 1 Serg. & Rawie, 1. Commonwealth v. Sutherland, 3 Serg. ds 
Rawle, 146. Seymour v. £llison, 2 Cowan, 13* Commonwealth v. Binns, 
17 Serg. & Rawle, 219. This report also states the construction given to 
the act of Congress of 21st April, 1808, concerning contracts* 

lie) Hylton tj. United States. 3 Dall. 171, 

[Q lb. Chase J. 

[m) lb. Patbbsov J. 

39 A 



306 CONSTITUTION. ART. I. 

lumbia, the terdtories, and generally throughout the (JniC- 
ed States, on all places to which the goyemment extends ; 
.preserving the proportion prescribed by tlie 3d section of 
the 1 St article of the Constitution. Congress is bound to 
extend the ordinary revenue system by indirect taxes to 
the District of Columbia : though it is not obliged to ex- 
tend the system of direct taxation.(n) 

An act of a state legislature requiring importers of fo- 
reign goods by the bale or package, and others selling 
the same. b]f wholesale bale or package, to take out a 
license for which they should pay fifty dollars, under pain 
of certain forfeitures, is repugnant to this provision of the 
constitution, and also to that declaring the power of Con- 
gress to regulate commerce.(a) 

Constitution. Art. 1. — Commerce. 

Art. I. s. 8. 3b- Congress shall have power to regulate 
commerce with foreign nations, and among the several 
states, and with the Indian tribes. 

Under the power to regulate commerce. Congress may 
a(iopt measures that abridge commerce, if they deem them 
proper and necessary for the advancement of great na- 
tional purposes of policy, and may apply such means in 
enforcing the law, as the exigency of the case requires. 
Thejr have, therefore, power to lay an embargo, though 
not limited in its duration.(/A 

By virtue of this clause ot the constituticHi, and of the 
thd auxiUary power given by the 1 7th clause of this sec- 

[fi) Loughborough o. Blake» 5 Wheat. 317. 
o) Brown v. State of Maryland. 12 Wheat. 419. 
p) United States r. Brigantine William. 2 Hall's Law Joum. 255, 
before Davis D. J. See act of June 4th, 1794. Resolution of Con- 
gress, March 26th and April 18th, 1794. Oibbons v. Ogden. 9 Wheat. 
192. 

Congress, in the year 1778, prior to the completion of the articles (^ 
confederation, laid an embargo, to prohibit the exportation of pronsions 
from the United States, reciting that their exportation and capture by the 
British relieved the enemy in their operations, and they enforced it by sta- 
tioning a galley to search vessels outward bound. They afterwards con- 
tinued it for a further period by their own authority : a motion to recom- 
mend to the states to con tinue it, being rejected. 4 Joum. Cong. 534. 
466. 676. But in 1779, we find them recommending to the states to 
continue embargoes if laid, and if not to lay them, to prohibit the expor- 
tation, of wheat flour and other provisions. 5 Joum. Cong. 321. 451. 
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tion, to make all laws necessary and proper lor carrying 
into execution the foregoing powers, the act for the govern- 
ment and regulation of seamen in the merchant's servicet 
passed on the 20th July, 1790, has been made ; for with- 
out a regulation on this subject, it is not easy to perceive 
how this commerce, over which Congress possess the 
entire control, could be carried on. It is no objection to 
the 7th section of the act of 20th July, 1790, that it e]racts 
a personal service under penalty of imprisonment of the 
seamen, for desertion afler signing a contract, as this prin- 
ciple is a part of the general maritime law of Europe, in 
relation to contracts of seamen, and must have been with- 
in the view of the framers of the constitutiop.(o) 

It has been held by the court of errors of New York, 
that on the subject of commerce, the states- are under no 
other restrictions than those expressly specified in the 
constitution, and such regulations as the national govern- 
ment may, by treaty, and by laws, from time to time, pre- 
scribe. The navigable waters within the territory of a 
state are subject to its muncipal regulations, and the state 
may regulate their use, in the same manner as it makes 
laws respecting turnpike roads, toll bridges, canals,. fer- 
ries, health, quarantine, &c.(r) An exclusive privilege 
granted by an act of the legislature of a state, for the na- 
vigation of steam boats in its waters, is not contrary to this 
clause of the constitution, nor is it void, because it might, 
possibly, in the course of events, interfere with the power 
granted by this clause to Congress.(^) So it was after- 
wards decided, in the same court, that a license to carry 

(q) Ex parte Pool and others, in the general court of Virginia, in 
1821. Nat. Intel!. Dec. 11, 1821. The language of the act of Con- 
gress of the 20th July, 1790, sect. 1. extends only to contracts with sea- 
men on board any ship or vessel bound from a port in the United States 
to any foreign port, or of any ship or vessel, of the biirthen of fifty tons 
or upwards, bound from a port in one state to a port in any other than an 
adjoining state. It seems, there is in Virginia, an act of the legislature, 
passed in 1805, providing for the case of foreign seamen only. See lb. 
and Hall's Law Journ. 132, remarks on the case of the deserters from 
the British Frigate L'Africaine. The Jerusalem, 2 Gall. 198. But now 
by act of 2d March, 1829, provision is made for the arrest and delivery 
or detention of foreign seamen on the complaint of the consul or vice-con- 
sult made under treaties. 

(r) See the act of Congresst 25th Februaryv 1799, respecting quaran- 
tine and health laws. 

(«) Livingston e. Van Inghen. 9 Johns. 607. 
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on the coasting trade, granted under the laws of the Unit- 
ed States, did not authorise the use of a steam hoat, in 
contravention of such act of the legislature.(/) But this 
decision was afterwards reversed by the Supreme Court 
of the United States which decided that the acts of the 
legislature of New York granting to Robert R. Living- 
ston and Robert Fulton, the exclusive navigation of all the 
waters within the jurisdiction of that state with boats 
moved by fire or steam, for a term of years, were repug- 
nant to the foregoing clause of the constitution, so far as 
they prohibited vessels licensed under the laws of the Ufiit- 
ed States to carry on the coasting trade, fi'om navigating 
the said water's by means of fire or steam.(t^) 

The general power of establishing regulations for the 
* condemnation of vessels as unfit for sea or unworthy of 
repa,ir, may, it would seem, be exercised by Congre^ 
either as appertaining to trade and commerce, or as with- 
in the admiralty jurisdiction; but until Congress think 
proper to legislate on the subj ect, the power may be ex- 
ercised under the municipal regulations of the 8tates.(9) 

Constitution. Art 1. — ^Naturalization. 

■ 
■ 

Art 1. sect 8. 4. Congress shall have power to estab- 
lish an uniform rule of naturalization. 

In a case which arose in the year 1792,(«?) the Judges 
of the circuit court, Wilson, Blair, and Peters, were of 
opinion, that notwithstanding the act of Congress on the 
subject of naturalization, passed March 26th, 1790, the 
states, individually, still enjoyed, after the passage of that 
act, a concurrent authority to pass laws on the subject, 
but that it could not be exercised so as to contravene the 
rule estaWished by Congress ; and that the reason of in- 
vesting Congress with the power of naturalization was, to 

(<) Ogden «. Gibbons. 17 Johns. Rep. 4 Johns. Ch. Gas. See 6 
Wheat. 448, where an appeal was taken to the Supreme Court of the 
United States, but dismissed, the decree below not being final. 

(u) Gibbons v. Ogden. 9 Wheat. 1. 

(v) Janney v. Columbia Insurance Company. 10 Wheat. 418. Tfab 
was an insurance cause. The act for the government and regulation of 
seamen, 20th July, 1790, sect. 3, contains a provision on this subject, 
where a complaint of the unfitness of the vessel, &c. is made by the 
mate or first officer under the master, and a majority of the seamen. 

(w) Collet V. Collet 2 DaU. 294. 
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guard against the adoption of too narrow a mode of cdn- 
ferring it by the states, not to prevent too liberal an ex- 
tension of it. Thef therefore dismissed a bill in equity . 
in the circuit court, because the complainant was a citi- 
zen of the same state as the defendant, (Pennsylvania ;) 
he having been naturalized on the 30th April, 179'0, under 
a law passed in the year 1789, by the state of Pennsysl- 
vania. But in a case which arose in the year 1797, Ire- 
dell J. intimated, that if the question had not previously 
occurred, he should be disposed to think, that the power 
of naturalization operated exclusively, as soon as it was ex- 
ercised by Congress. (x) It seems now, however, to be, con- 
sidered as settled, that by the constitution^ the power of 
naturalization is exclusively vested in Congress : there be- 
ing a direct repugnancy, or incompatibility, with the ob- 
jects of the constitution, in the exercise of this power by • 
the states.(y) 

The time of residence in the United States, which the 
policy of the government has required, to entitle an aUen 
to naturalization, has varied considerably at difierent pe- 
riods. The first naturalization act passed on the 2fi\\i 
of March, 1790, required a previous residence of two years. 
The next act, passed on the 29th of January, 1795, en- 
larged the time to five years. On the 18th of June, 1798, 
the time was fiirther extended to fourteen years : but by 
the act of 14th April, 1802, it was restored to the term of 
five years, and so continues. 

The rules estabUshed by the acts of Congress, for the 
admission of aliens as citizens of the United States, have 
also been dififerent at difierent periods. The first act oi 
the 26th of March, 1790, which regulated their admission 
during the period that elapsed firom that time to the 29th 
of January, 1795; the act of the 29th of January, 1795, 
which regulated their admission until the passage of the 
act of 18th June, 1798, and the latter act, which was the 
rule until the 14th April, 1802, have all been repealed: 
and at present, free white aliens, in order to become citi- 
zens, must comply with difierent requisites, according to 
the time of their arrival in the United States. 



I 



«) United States t>. Villatto. 2 Dall. 370. 

[y) Chirac r. Chirac. 2 Wheat. 269. Houaton r. Moore. 5 Wheat. 
48. 
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Such aliens may be comprehended in four classes. 

1. Those who have arrived, or may arrive since the 
18th June, 1812. 

2. Those who arrived between the 14th April, 1802, 
and the 18th June, 1812. 

3. Those who arrived between the 18th June, 1798, 
and 14th April, 1802, or were then residing within the 
limits, and under the jurisdiction of the United States, and 
have continued to reside therein. 

4. Those who were residing within the limits, and un- 
der the jurisdiction of the United States, before the 29th 
January, 1795. 

1. All alien who has arrived, or may arrive in the Unit- 
ed States, since the 18th June, 1812, must, on applica- 
tion, shew, tl^at he has complied with the following requi- 
sites : — 

1. He must have declared on oath or affirmation, be- 
fore the Supreme, superior, district, (which every court 
of record in any individual state, having common law ju- 
Hsdiction, and a seal, and clerk or prothonotary, is withiii 
the meaning of this act,(i') ) or circuit court of some one 
of the states, or of the territorial districts of the United 
States, or a circuit or district court of the United States, 
three years at least, before his admission, that it was, bona 
fide^ his intention to become a citizen of the United States, 
and to renounce forever all allegiance and fidelity to any 
foreign prince, potentate, state, or sovereignty whatever, 
and particularly, by name, the prince, potentate, state, or 
sovereignty, whereof such alien may, at the time, be a citi- 
zen or snbject,(a) and a certificate from the proper clerk 
or prothonotary, of the declaration of intention, made be- 
fore a court of record, must be exhibited, on application 
to be admitted a citizen of the United States, and mast be 
recited at full length in the record of the court admitting 
such alien ; otherwise he shall not be deemed to have com- 
plied with the conditions requisite for becoming a citizen 



\ 



z) Act of 14Ui April, 1802, sect. 3. 
a) Id. sect. I. 
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of the United States. And any pretended admission of 
an alien who shall have arrived within the limits and un- 
der the jurisdiction of the United States, sitice the 18th 
June, 1812, to be a citizen, without such recital of such 
certificate at full length, is of no validity or effect under 
the act of Congress.(6) 

2. He must have made registry, and obtained certifi- 
cate, in the following fanner. If of the age of twenty- 
one years, he must have reported himself, if under that 
age, or held in service, he must have been reported by 
his parent, guardian, master, or mistress, to the clerk of 
the district court of the district where he arrived, or to 
some other court of record of the United States, or of ei- 
ther of the territorial districts of the sftme, or of a parti- 
cular state ; and such report must have ascertained the 
name, birth-place, age, nation, and allegiance, together 
with the country whence he or she migrated, and the 
place of his or her intended settlement: and it is made/ 
the duty of such clerk, on receiving such report, to record 
the same in his ofiice, and to grant to the person making 
such report, and to each individual concerned therein^ 
whenever he shall be required, a certificate under his hand 
and seal of office, of such report and re^stry ; and for re- 
ceiving and registering each report of an mdividual or fami- 
ly he shall receive fifty cents ; and for each certificate gran- 
ted pursuant to the act to an individual or family fifty cents; 
and such certificate shall be exhibited to the court as evi- 
dence of the time of the applicant's arrival within the Uni- 
ted States,(c) and must be recited at full length in the record 
of the court admitting such alien : otherwise he shall not 
be deemed to have complied with the conditions requisite 
for becoming a citizen of the United States. And any 
pretended admission of an alien, who shall have arrived 
within the limits and under the jurisdiction of the United 
States since the 18th June, 1812, to be a citizen, without 
such recital of such certificate at full length, shall be of 
no validity or effect under the act of Congress.(ci) 



5) Act of March 22d, 1816, sect. 1. 

c) Act of 14th April, 1802, sect. 2. 

d) Act of March 22d, 1816, sect. 1. 
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t 

3. He must at the time of his application to be admit- 
ted, declare, on oath or affirmation, before some one of 
the courts aforesaid, that he will support the constitation 
of the United States, and that he doth absolutely and eor 
tirely renounce and abjure all allegiance and fideUty to 
every foreign prince, potentate, state, or sovereignty what- 
ever, and particularly by name, the prince, potentate, 
state, or sovereignty, whereof he was before a citizen or 
subject ; which proceedings must be recorded by the clerk 
of the court.(c) 

4. The court admitting such alien must be satisfied, 
that he has resided within the United States five years at 
least, and within the state or territory where such court 
is at the time held, one year at least,(/) and it must fur- 
ther appear to their satisfaction, that during that time, 
he has behaved as a man of good moral character, attach- 
ed to the principles of the constitution of the United 
States, and well disposed to the good order and happiness 
of the same. But it is provided, that the oath of the ap*- 
phcant shall in no case be allowed to prove his resi- 
dence.(^) 



(e) Act of 14th April, 1802, sect. 1. 

(/) In the act of March 3, 1813, entitled, An act for the regolationof 
seamen on board the public and private vessels of the United States. 
The 12th section is as follows :— 

No person, who shall arrive in the United States from and after the 
time when this act shall take elSect, shall be admitted to become a citicen 
of the United States, who shall not, for the continued term of five jears 
next preceding his admission as aforesaid, have resided withiti the Umted 
States, without being, at any time during the saidfite yearSf cmt af^ Ust* 
riiory of the United States, 

By the first and other sections of the act, the regulations of the act as 
to employing seamen, were to take efiect, from and aAer the termination 
of the war in which the United States were then engaged with Great Bri- 
tain. By the 10th section, the provisions of this act shall have no efl^ 
or operation, ttith respect to the employment as seamen^ of the subjects or 
citizens of any foreign nation, which shall not, by treaty or special cob- 
vention with the government of the United States have prohibited, on 
board of her public and private vessels, the employment of native citizens 
of the United States, who have not become a citizen or subject of such 
nation. 

The treaty of Ghent, which terminated the war with Great Britain, 
was ratified on the 17th February, 1816. 

(jg) Act of 14th April, 1802, sect. 1. 
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5. In case he shall have borne any hereditary title, or 
been of any of the orders of nobility in the kingdom or 
state from which he came, he must in addition to the 
above requisites, make an express renunciation of his title 
or order of nobility, in the court to which his applica- 
tion is made, which renunciation must be recorded in the 
said couTt(h) 

m 

6. Every court of record in any individual state hav- 
ing common law jurisdiction, and a seal, and clerk, or 
prothonotary, is considered as a court within the mean- 
ing of this act, and every alien who may have beeii natu- 
ralized in any such court, shall enjoy the same rights and . 
privileges, as if he had been naturalized at a district or 
circuit court of the United States.(e) 

It is provided however, that no person, heretofore pro- 
scribed by any state, or who has been legally convicted 
of having joined the army of Great Britain during the 
war, shall be admitted a citizen, as aforesaid, without 
the consent of the legislature of the state in which such 
person was proscribed(y) 

2. An alien who arrived between the 14th April, 1802, 
and the 18th June, 1812. 

1. He must have made a declaration of intention 
three years before, as above mentioned. 

2. He must declare on oath or affirmation, that he 
will support the constitution of the United States, and 
renounce his allegiance to the foreign state as in the 2d, 
requisite next preceding.(A:) 

3. The court admitting him must be satisfied, that 
he has resided within the United States for five years at 
least, and within the state or territory, where the court to 
which he appUes is, at the time, held, one year at least ; 

'&) Act of 14th April, 1802, fleet K 
[{) lb. sect. 3. 
J) lb. sect 4. 
Ik) lb. 

40 
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and it must further appear to their satisfaetion, that dur^ 
ing that time he has behaved as a man of a good moral 
character, attached to the principles of the constitution 
of the United States, and well disposed to the good order 
and happiness of the same : provided, that tJne oath of 
the applicant shall in no case be allowed to prove his re- 
sidence.(/) The other circumstances are to be proved 
by common law evidence.(m) 

4. In case he shall have borne any hereditary title, w 
been of any of the orders of nobility, in the kingdom or 
state from which he came, he must, in addition to the 

\ above requisites, make an express renunciation of his title 
' or order of nobility, in the court to which his application 

is made, which renunciation must be recorded in the said 

court.(») 

5. He must have made a registry, and obtained a certi- 
ficate, in the following manner, to wit : if of the age of 
twenty-one years, he must have made report of himself, if 
under the age of twenty-one years, or held in service, must 
have been reported by his parent, guardian, master or 
mistress, to the clerk of the district court,(o) of the dis- 
trict where he arrived, or to some other court of record of 
the United States, or of either of the territorial districts 
of the same, or of a particular state, and such report mui^ 
ascertain the name, birth-place, age, nation, and allegi- 
ance, together with the country whence he or she migrat- 
ed, and the place of his or her intended settlement : and 
it is made the duty of such clerk, on receiving such report, 
to record the same in his office, and to grant to the per- 
son making such report, and to each individual coDcemed 
therein, a certificate under his hand and seal of office, of 
such report and registry : and for receiving and register- 
ing each report of an individual or family, he is to receive 
fifty cents, and for each certificate granted pursuant to 
the act, to an individual or family, fifty cents: and such 
certificate is to be exhibited to the court by every alien 



I) lb. 

m) Anon. 1 Pet. 457. 

n) Act of 14th April, 1802. 

o) See supra. 
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who may arrive in the United States after the passing of 
this act, on his application to be naturalized, as evidence 
of the time of his arrival within the United States.( jt)) And 
this registry must have been made five years antecedent 
to the application ; for it is the only evidence which the 
court will receive of the time when such applicant arrived 
in the United States.(y) 

6, The same courts have jurisdiction,(r) and the pro- 
viso of the 4th section of the act of 14th of April, 1802, 
applies.(5) 

3. An alien who, between the 18th of June, 1798, and. 
the 14th April, 1802, was residing within the hmits, and 
under the jurisdiction of the United States, and who has 
continued to reside therein. 

* 

1. No declaration of intention is necessary to have been 
previously made.(/) 

2. The oath or affirmation of support of the constitu- 
tion of the United States, and renunciation of allegiance 
must be taken. 

3* It must be proved, to the satisfaction of the court, 
that the applicant was residing within the limits, and un- 
der the jurisdiction of the United States, before the 14th 
of April, 1802, and has continued to reside within the 
same, or he shall not be admitted. And such residence, 
for at least five years immediately preceding the time of 
application, must be proved by the oath or affirmation of 
citizens of the United States, which citizens must be nam- 
ed in the record as witnesses. And such continued resi- * 
dence within the limits, and under the -jurisdiction of the 
United States^ when satisfactorily proved, and the place 
or places where he has resided for at least five years as 
aforesaid, must be stated and set forth, together with the 



(p) Act of 14th April, 1802, sect. 2, 
nS Anon. 1 Pet. 467. 
r) Act of the 14th April, 1802, sect. 2. 

lb. sect. 4. 

Acta of March SOtb, 1 804, sect 1 . March 22d, 18 16, sect. 2. 
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names of such citieens in the record of the court admits 
ting him : otherwise the same shall not entitle him to be 
considered and deemed a citizen of the United States.(«} 
The court must be satisfied, that he has resided witmn 
the state or territory where such court is, at the time, 
held, one year at least/or) And it must further appear to 
their satisfaction, that auring that time he has behaved as 
a man of good moral character, &c., provided that the 
oath of the applicant shall in no case be allowed to prove 
his residence.(y) 

4. He must renounce every title or order of nobility, 

5. The same courts have jurisdiction,(a) and the same 
proviso applies. 

4. An alien who was residing within the limits, and un- 
der the jurisdiction of the United States, before the 29th 
January, 1795, may be admitted to become a citizen, on 
due proof made to some one of the courts aforesaid, that 
he has resided two years at least within and under the ju- 
risdiction of the United States, and one year at least im- 
mediately preceding his application, within the state or 
territory where such court is, at the time, held ; and on his 
declaring, on oath or affirmation, his support of the con- 
stitution, and renunciation of his allegiance, &c., moreover, 
on its appearing, to the satisfaction of the court, that dar- 
ing the said term of two years, he has behaved as a man 
of good moral character, &;c., and upon his renouncing 
any title or order of nobility, &c. All of which proceed- 
ing must be recorded by the clerk thereo£(6) The pro- 
viso of the 4th section of the act of 14th April, 1802, ap- 
plies.(c) 

It seems, under the act of 14th April, 1802, admiasion 
as a citizen by a competent tribunal is conclusive. It need 

UiS Act tf March 22d« 1816. sect. 2. 
{x) Act of 14th April, 1802. aect. I. 
ty)Ib. 
[z) lb. 

\hS Act of 1 4th A prill sect. 1. — Proviso, 
[e) Sect. 4. 
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not appear, in the admission, that aU the requisites pre- 
scribed by the act were compUed with. It need not ap- 
pear, therefore, that there was a declaration of intention, 
three years prior to the appUcation, or one year's resi- 
dence in the state.(c/) In a naturalization under the act 
of 29th January, 1795, it is sufficient, if the certificate of 
naturalization be given by a court of competent jurisdic- 
tion, and state, that the oath prescribed by that act was 
administered, though it does not state, nor does it appear 
by the record, that the applicant was, by the judgment of 
the court, admitted a citizen, or that the court was satis- 
fied that he had, during the term of two years mentioned 
in the same, behaved as a man of good moral character, 
&c.(e) But now, by the act of March 22d, 1816, as we 
have before seen, in all cases of persons arriving afler the 
18th June, 1812, the admission as a citizen is void, unless 
the certificate of report and registry, and the certificate 
of declaration of intention be recited at full length in the 
record of the court admitting him. 

Only firee white persons can be admitted to become ci- 
tizens of the United States : and an alien enemy can nei- 
ther be admitted a citizen(/) nor make a declaration of 
]iitention.(g) 

In relation to a widow and children, it is provided by 
the act of 14th April, 1802, sect. 4, that the children of 
persons dulv naturaUzed under the laws of the United 
States, or who, previous to the passing of any law on that 
subject by the government of the United States, may have 
become citizens of any of the said states, under the laws 
thereof, being under the age of twenty-one years at the 
time of their parents being so naturalized, or admitted to 
the rights of citizenship, shall, if dweUing in the United 
States, be considered as citizens of the United States. 
Provides, that no person heretofore proscribed b^ any 
state, or who has been legally convicted of having joined 
the army of Great Britain during the late war, shall be 
admitted a citizen as aforesaid, without the consent of the 
legislature of the state in which such person Vas pro- 
scribed By the 2d section of the act of 26th March, 1804, 



d) Stark «. The Chesapeake Insurance Company. 7 Cranch, 420. 

e) Campbells. Gordon. 6 Oranch, 176. 
' Act of 14th April, 1802, sect. 1. See act of July 30, 1813. 

Ex parte Newman. 1 Gall. 1 1 . 
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when any alien shall have complied with the first condi^ 
lion specified in the 1st section of the act of 1 4th April, 
] 802, (declared his intention,) and shall have pursued the 
directions prescribed in the 2d section of said act, (made 
report and registry,) and may die before he is naturalized, 
the widow and children of such alien shall be considered 
as citizens of the United States, and shall be entitled to 
all rights and privileges as such, upon taking the oaths 
prescribed by law. 

An infant female child who was resident abroad when 
the naturalization of her father took place, but came after- 
wards into the United States before the passage of the 
act of 14th April, 1802, and was dwelling in the United 
States at the time that act was passed, was held to be 
thereby naturalized ; though it was doubtful how it would 
have been under the act of 29th January, 1795,(A) 

By the 4th section of the act of ^ 14th April, 1802, the 
children of persons who then were, or had been citizens of 
the United States, should, though bom out of the limits 
and jurisdiction of the United States be considered as ci- 
tizens of the United States. Provided^ that the right of 
citizenship should not descend to persons whose fathers 
have never resided within the United States. It has been 
held that an infant might be naturalized under the act of 
14th April, 1802, on the p^ition of his guardian or pa- 
rent, but not on his own petition.(t) 

Expatriation. 

Congress has never passed any act regulating the man- 
ner and terms according to which the right of expatriation 
shall be exercised, although several judges of the Su- 
preme Court of the United States have expressed their 
opinions, that such a law is much wanted. In the few 
cases that have occurred in the courts of the United States, 
in which this important point has been agitated, it seems 
admitted, that Congress has power to determine tiie mode 
in which expatriation may be exercised. But in regard 
to the law, at present it is not easy to deduce a general 
rule fi'om the opinions expressed. In the year 1792, the 



t 



h) Campbell o» Gordon. 6 Cranch, 176. 

t) Case of La Forestiere, 2 Mass. Rep. 419. (1807.) 
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State of Virginia passed an act on this subject. It wa9 
held, however, that this could affect the person complying 
with it, only as a citizen of that state, and not as a citizen 
of the United States; and it seems questionable, how 
far such a law is compatible with the constitution of the 
United States.(y) It was held, in the case of Talbot v. 
Jansen, that to render valid an expatriation by a citizen 
domiciled within the United States, there must be an en- 
tire departure by the party from the United States, and he 
must become the citizen of another country, with a view 
to relinquish his native country. Therefore, a citizen of 
the United States still remains such, notwithstanding his 
renunciation of allegiance to an individual state under the 
authority of a state law, or his becoming a citizen of a fo- 
reign state by taking an oath, without residence, and with- 
out a view to residence. (A:) It seems also, that such de- 
parture must not be an illegal act : as, in the capacity of 
a cruizer against foreign powers at peace with us ; or in 
the act of treason, or any other crime or offence.(/) Nor 
ought it to be leaving duties unperformed at home. Thus, 
a person in the exercise of a puWic trust, ought not to 
leave the country, till he has accounted ; nor one who 
owes money, till he settles with his creditors. Under these 
restrictions, the right of expatriation exists, in the time of 
war as well as of peace, until restrained by Congress.(m) 
It is said, however, that a citizen of the United States, 
may become a citizen of another country, without necessa^ 
rily relinquishing his own country : and it is no objection, 
that he thereby becomes a citizen of two governments at 
the same time. A .man may, at the same time, enjoy the 
rights of citizenship under two governments.(») His be- 
coming a citizen or subject of another country, does not 
absolve him as a citizen or subject of his own country, but 
is subordinate to his original allegiance. Such latter ci- 
tizenship, in such case, has only this effect, that whenever 
he goes into that country, and chooses to reside there, he 

( j) Talbot 0. Jansen. 3 Dall. 133. (1795.) 

(k) lb. Patebson J. Seethe Bello Corunnes. 6 Wheat. 170. 

(/) Talbot V. Jansen. 3 Dall. 133. Ikedell J. See the Santissima 
Trinidad. 7 Wheat. 648. 

Tm) Talbot V. Jansen. 3 Dall. 133.- Iredell J. 

(n) Talbot r. Jansen. 3 Dall. 169. Per Rutleoob C. J. Per Iee^ 
DELL J. See also the case of Isaac Williamsi jiotf^ 
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is ipsofacto^ to be deemed a citizen^ without any thing for* 
ther.(o) But this doctrine does not apply, where a citiz^i 
has fully expatriated himself, in the manner permitted bjr 
the laws of his own country. (/>) 

In the case of Isaac Williams, who was tried in the cir- 
cuit court of Connecticut, in September, 1799, before 
Ellsworth, C. J. and Law, district judge, for accepting 
a commission from the French RepubUc at Guadaioc^pe, 
and also for cruising against and capturing their enemies, 
who were at peace with us, it was held by the Chief Jua- 
tice, that it was no defence that the defendant had left this 
country, of which he was before a citizen, in the year 1792, 
and was naturalized in various bureaus at Rochefort, in 
that year taking an oath of allegiance to the French Re- 
pubhc, and renouncing his allegiance to all other coun- 
tries, especially to America, and was thereupon appoint- 
ed, and continued to be a commissioned officer in the 
French marine, and was resident in the French RepubUc, 
making one visit of only six months to the United States 
in the year 1796, and was domiciled for three years then 
past in Guadaloupe, without any intention to return hither ; 
but he was convicted on two indictments for the above 
mentioned offences, and fined and imprisoned : Law dis- 
trict judge chdntante. The chief justice declared his opi- 
nion, that a member of the community cannot dissolve 
the social compact, so as to free himself from amesnabi- 
lity to our laws operating on citizens generally, without 
the consent or default of the community, and no consent 
either express or implied, existed under the policy or acts 
of the United States. It could not }\e inferred from our 
pacific station, or from our acts naturalizing foreigners. 
The embarrassment that may be occasioned to the indivi- 
dual, by becoming a member of two governments, is for 
himself to judge of; and, therefore, the facts givep ist evi- 
dence were irrelevant, and ought not to go to the juiy^^y) 

In a case which occurred in the year 1804, the question 
whether a person born within the United States, or be- 



(o) Talbot V. Jansen, 164. Per Ibedell J. who pats the case of Ite 
Marquis de La Fayette. 
p)Ib. 

[q) United States v. Williams. 4 Hall's Law Joum. 461. 2 Osnck, 
82, note. See alse the opinion of Washuvoton J. United States «. 
Gillies. 1 Pet. 161. 
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coming a eidzen according to its laws, can devest himself 
absolutely of that character, otherwise than in such man- 
ner as may be prescribed by law, is left undecided. It is 
admitted, that an American citizen may acquire in a for- 
eign country^ the commercial privileges attached to his 
domicil, and would be o^icempted &om the operation of a^ 
commercial act, embracing only ^^ persons resident in the 
United Statues or under its protection.^ And although be* 
coming a subject of a foreign power, may not rescue him 
from punishment for any crime committed against the 
United States, (a point not intended to be decided^ yet 
it places him out of the protection of the United iStates 
while witliin the territory of such foreign ppwer, within the 
meaning of these words of the law.(r) 

In August, 1812, during the late war with Great Bri- 
tam, Elijah Clark was Crested, and charged as a spy be- 
fore a general court martial of the American army, held 
at Buffalo, in the state of New York. He had, about 
eighteen months before removed, with his wife, from the 
United States to Canada. Being convicted of the charge, 
he was sentenced by the court martial to the punishment 
of death. But some doubt afterward arising, whether he 
was embraced within the rules and articles of war, inas- 
much as the 101st art. on this subject includes only per- 
Bons not citizens o( or owing allegiance to the United 
States, a suspension of the sentence took place, and the 
case was referred to President Madison. The [U'esident 
directed Clark to be« discharged, unless he should be ar- 
raigned by the civil court lor treason, <Nr for a minor 
crime under the laws of New York, the said Clark being 
considered a citizen of the United States.(5) 

M Murray v. The Gbarming Betsy.. 2 Cranch, 120. 

{s) Gate of Elijah Clark. Brackenridge's Law Miscellatiies* 409* 
See Uie remarksi lb. The sentiineiits of the government of the United 
States, in the year 1793, are thus expressed, in a letter from the secretary 
of state, (Mr. Jefferson,) to Mr. Morris, dat^d 16th August, 1793. "Our 
citizens are certainly free to devest themselves of that character by emi« 
gration and other acts, manifesting their intention, and may then become 
the subjects of another power, and free to do whatever the subjects of that 
power may do. But the laws do not admit, that the bare commission of 
a crime amounts, of itself, to a devestment of the character of citizen, and 
withdraws the criminal from their coercion." The government, there- 
fore* resisted the claim of M. Genet, the ambas^off from France, of 
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In the latest case in which the point occurred in the 
Supreme Court of the United States, the court declared, 
that they gave no opinion whether an American citizen 
may, independently of any legislative act to this effect^ 
throw off his own allegiance to his native couniry ; hut 
that it Avas perfectly clear that this cannot be done with- 
out a bona fide change of domicil, under circumstances of 
good faith. It can never be asserted as a cover for fraud, 
or as a justification for the commission of a crime against 
the country, or for a violation of its laws, when tliis ap- 
pears to be the intention of the act. But that it was un- 
necessary to go into a farther examination of this doc- 
trine : it would be sufficient to ascertain its precise nature 
and limits, when it should become the leading point of a 
judgment of the court.(^) 

Constitution. Art ]• — ^Bankruptcies. 

Art. !• s. 8. 4. Congress shall have power to estab- 
lish uniform laws, on the subject of bankruptcies, through- 
out the United States. 

This grant of power to Congress is not exclusive, either 
by the terms of the constitution of the United States, or 
tne nature of the power. Until the power is exercised, 
the states are not forbidden to pass bankrupt laws, ex- 



Gideon Henfield as a French citizen, who being an American cidieo, 
had engaged in the French naval service in Charleston, and cruised 
against their enemies, who were at peace with the United States. I 
Wait's State Papers, 143. 86. 

In the year 1794, the secretary of state, (Mr. Randolph,) tfaos ezi^iea- 
ses Iiimself in relation to the alleged expatriation of Captain Talbot. 
'* I cannot doubt that Captain Talbot has taken an oath to the Fr«u:b 
Republic ; and at the same time I acknowledge my belief^ that no law 
of any of the states prohibits expatriation. But it is obvious, that, to 
prevent frauds, some rules and ceremonies are necessary for its govera- 
ment. It then becomes a question, which is also an affair of the judid 
ary, whether those rules and ceremonies have been complied with. 
Letter to M. Fauchet, minister of the French Republic, Oct. 28th, 1797. 
2Wait's State Papers, 251. 

{t) The Santissima Trinidad. 7 Wheat. 342. See Stoughton ». Tiy- 
lon Opinion of Van Ness D. J. Nat. Intell. Dec. Sd and 6th, 1818. 
Duponceau's Bynkershoek, 175. 3 Hall's Law Journ. Murray v. M'Car- 
ty. 2 Mumf. 393. Hay's Treat, on Expatriation. Washington. 1814. 
Tucker's Black. Vol. I. Part I, 426. Bee's Adm. Rep. 11. Jackson's 
lessee v. Burns. 3 Binn. 85. 
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cepl so far as they impair the obligation of contract8.(w) 
When, however, Congress enact a general bankrupt law, 
the right of the states is suspended, though not extin- 
guished: for, on the repeal of the bankrupt law, the ability 
of the states to exercise the power revives. And when 
Congress does pass such a law, the power of the states ex- 
ists over such cases, as that law may not reach.(a:) Ac- 
cordingly, by the 61st section of the bankrupt act of April 
4th, 1800, now expired, the insolvent laws of the states 
were recognized as valid, except so far as they respected 
persons clearly within the purview of that act, and whose 
debts were sufficient to bring them within its provisions. 
As to the effect given by the courts of the United 
States, to discharges under state or foreign bankrupt or 
insolvent laws, this has been treated of under a former 
head, so far as respects discharging on bail.(y) As to 
their operation in bar of the suit, where the debt was con- 
tracted in Boston, to the plaintiff, a native and resident 
there, and the defendant removed into Pennsylvania, be- 
came a citizen of that state, and took the benefit of the 
bankrupt laws of Pennsylvania, being arrested on his re- 
turn on a visit to Boston, it was held, that his certificate 
was no bar.(z) So, where the defendant had petitioned 
the legislature of Rhode Island for the benefit of their in- 
solvent law, and they ordered a continuance of the peti- 
tion to their next session, and that ail process against the 
defendant should be suspended, it was held, that these 
eircttmstances were no bar to a suit in the circuit court 
of that state, for a debt contracted in Massachusetts.(a) 
And in relation to discharges abroad, under foreign bank- 
rupt laws, the rale seems to be, that if the contract is 
made and is payable in the country where such discharge 
takes place, the courts of the United States give it effect, 
in a suit brought in them ; because the law of the country 
where the contract takes place, is the law of the contract, 

SSeopott. art. 1. 8, 10. 1. 
Sturges V. Crowninriiield- 4 Wheat* 12«. See Adams ©. Story. 
€ Hairs Law Jouro. 474. Golden 9. Prince. 6 Hairs Law Journ. 

'y) Ante, 162. 

[*) Emory o. Greenough. 3 DalL 369. 

(a) Babcock «. Weston. 1 Gall. I6S. 
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wherever performance is demanded: and the same law 
which creates the charge, will be regarded if it Operate a 
discharge of the contract.(&) But the laws of one coyn- 
try can have no extra-territorial force, except so far as 
the comity of other nations may extend to give them ef^ 
feet; and, it seems,>a nation ought not to acknowledge 
the vaUdity of foreign laws, legislating over persons not 
within their jurisdiction, and affecting contracts entered 
elsewhere, and with a view to other laws.(<:) If the debt 
accrued elsewhere, not in a country governed by such fo- 
reign laws, a discharge there will not bar it Therefore, 
a discharge at Teneriffe, under the bankrupt laws xberej 
will not bar a suit in the circuit court of the Umted 
States, for a debt not ccmtracted at Teneriflfe, nor in a 
country governed by Spanish laws. If the defendant al- 
lege that the debt arose in such foreign country, he must 
prove it A residence there at the time, and for seyeral 
years before, and after, with occasional absence at anoth- 
er place, where the debt might have been contracted, es- 
pecially if the debt is joint, and it does not appear where 
the other partner Uvea, it seems, is not sufficient proof of 
the allegation, that the contract arose thete.(d) 

Constitution. Post Roads. 

Aft. 1. s. 8. 7. Congress shall have power to establ^i 
post offices, and post roads. 

The power of Congress to set apart funds for internal 
improvements in the states, with their assent, by means of 
roads and canals, has been claimed as being incidental to 
this, and other powers granted by the constitution, namely : 
the right to declare war, to regulate commerce, to pay the 
debts, and to provide for the common defence, and general 
welfare, the power to make all laws necessary and prqper 
for carrying into execution all the powers vested, by the 
constitution, in the government of the United States, or in 
any department or officer thereof; and lastly, from the 
power to dispose of and make all needfiil rules and regula- 



(b) Green v. Sanniento. 1 Pet. 74. Golden v. Prince. 6 HaD's Law 
Journ. 502. 

[«) lb. Babcock «. Weston. 1 Gall. 168. Van ReiflMdyk •• Kaae. 1 

371. See 9 Craneh» 153. 
(d) Green e. Sarmiento. 1 Pet 74. 
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tions respecting the territory and other property of the 
United States.(^) Its exercise is also yindicated by pre^ 
cedent It has been the constant practice to allow to the 
new states, five per cent of the nett proceeds arising from 
the sale of public lands, to be laid out in the construction 
of roads and canals. Of this five per cent, three fifths 
were to be expended within the states, and two-fifths, un- 
der the direction of Congress, in the making of roads lead- 
ing to these states. From forty to fifty thousand dollars 
are annually expended in this manner. Moreover, in 1806, 
the President was authorised by Congress to open a road 
from Nashville, in the state of Tennesse, to Natchez: this 
road passed through a state without asking consent In 
the year 1809, the President was authorised to cause the 
canal of Carondelet, leading from Lake Ponchartraine to 
the city of New Orleans, to be extended to the river Mis- 
sissippi.(/) The Cumberland road, which has been con* 
structed under an act passed March 29th, 1800, has cost 
nearly 1,800,000 dollars, which exceeds the proceeds aris- 
ing from the sales of pubhc lands in the state of Ohio, 
more Uian 1,000,000 doUars.(^) This road was made 
under a covenant with the state of Ohio by act of April 
30th, 1802, that a portion of the avails of the sales of land 
lying within that state, should be applied to the opening 
of roads leading to that state, with the consent of tiie se- 
veral states through which the road was to pass, and 
Virginia, Pennsylvania, and Maryland, through which it 
passes, gave then* consent Other acts confirming, amend- 
mg, and barging this act, were passed in 1810, 1816, and 
1816. 

In the year 1817, however, after a bill had been passed 
by Congress setting apart the bonus to be paid b}[ the bank 
of the United States for its charter, for constructing roads, 
and canals, and improving the navigation of water courses, 
it was returned by President Madison, who assigned as a 
reason, that the power of Congress, under the constitu* 
tion, did not extend to making roads and canals, and im- 
proving water courses, through the difierent states, nor 
could ue assent of those states confer the power : and 



(e) Message of President Monroe, Mbj 4th» 1822. 
If) Bot it seems this wts tbrongh a country that was territoiial. 
i^) Report of eommitlee of boose of representativesy April 26tbt 
1822. 
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that It could be constitutionally vested only by an amend' 
ment of the constitution ;r&) and the bill, on its return, was 
negatived in the house oi representatives. 

Afterwards on the 1 5th December, in the same year, a 
committee of the house of representatives reported in fa- 
vour of the power of Congress, 

1. To lay out, construct, and improve post roads 
through the several states, with the assent of the respec- 
tive states. 

2. To open, construct, and improve miUtary roads 
through the several states, with the assent of the respec- 
tive states. 

3. To cut canals through the several states, with their 
assent, for the promoting, and giving security to internal 
commerce, and for the more safe and economical trans- 
portation of military stores, &c. in the time of war, leavings 
u all these cases, the jurisdictional right over the soil in 
the respective states. And they recommended a resoiu* 
tion, that it was expedient to constitute the sum to be 
paid by the bank of t lie United States, and the dividends, 
as a fund for internal improvements.(«) 

In the year, 1 822, a bill was passed by Congress, for 
the preservation and repair of the Cumberland road, ap- 
propriating money and establishing gates, and tolls on the 
road, and enforcing the collection of tolls by penalties* 
But the bill was returned by President Monroe as uncon- 
stitutional, with his reasons for that opinion, and was final- 
ly lost<y) The act of 30th April, 1824, authorised the 
rresident to cause the necessary surveys, plans, and esti- 

[h) Message, March 3d» 1817, 12th Niles* Reg. 25. 

ISNiles'sW. Reg. 287. 

^j) Message of President MomsoE to Congress, May 4th, 1822* Pre- 
sident Moiaiox communieated to Congress, at the same session, an ex- 
tensive discussioa of this interesting question. See Niles*s W. Reg. Au- 
gust, 1822. 

It appears from the message of President Jefferson to Congressy of 
December 2d, 1806, that it was his opinion, that these objecto are not 
within the constitutional powers of Congress, and that an amendment to 
the constitution is necessary, to authorise the expenditure of the public 
money for such purposes. 6 Wait's State Papers, 458, 459. See abo 
Message of President Madison, Dec. 3, 1816, to the same point 
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mated to be made of the routes of such roads and canals 
as he might deem of national importance in a commercial 
or military point of view, or pecessary for the transporta- 
tion of the public mail: with authority to employ en- 
gineers : and appropriated 30,000 dollars to that purpose. 

In May 1830, this subject was again discussed in Con- 
gress, and a bill passed the senate and house of repre- 
sentatives appropriating a sum of money out of the 
treasury of the United States, as a subscription of stock 
in the Maysville, Washington, Paris, and Lexington turn- 
pike road company. This road was exclusively within 
the limits of the state of Kentucky, starting at a point on 
tlie Ohio river and running out sixty miles to a interior 
town. It was returned with objections by President Jack- 
son, and on the question of passing, the votes in the house 
of representatives were yeas 96, nays 90, and the hill was 
lost(k) 

Various acts seem to have been passed, from time to 
time, by Congress, for constructing roads in the territories, 
under the 4tn article of the constitution, sect. 3. 2. 

Under the acts passed by Congress, for the establish- 
ment of the post office, it is no justification to a person 
indicted under the 7th section of the act of 30th April, 
1799, for wilfully obstructing the passage of the public mail, 
that he had fed the horses employed in carrying the mail, 
and that a sum of money was due to him for food furnish- 
ed at, and before their arrest and detention. No lien exists 
against the government in such case ; nor can the govern- 
ment be sued : the only remedy is by application to Con- 
gress, if the government refuse payment. A stolen horse, 
found carrying the mail stage, cannot be seized by the 
owner, so as to retard the mail. A driver being in debt, 
or even committing an offence, can only be arrested in 
such way, as does not obstruct the passage of the mail.(/) 
But it has been held by the circuit court in a subsequent 
case, that the act of Congress of 1810 ought not to be so 
construed, as to shield the carrier of the mail against a 
temporary stoppage of the mail, by a municipal officer, 

(k) Message of President Jackson of the 27Ui May, 1830. This mes- 
sage contains a historical view of the opinions of prior administrations on 
the constitutionality of such laws. 

(I) United States v. Barney. 3 HalPs Law Joum. 128» by WiKcaxa- 

T£B J. 
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where it is driving through a populous city at such arate 
as to endanger the safety of the inhabitants, contrary to 
an ordinance of the city. And that if the officer had a 
warrant against a felon, who had placed himself in the 
stage, or me driver should commit murder in the street, 
in the presence of the officer, and then place himself on 
the box, they would not be protected against arrest, b^ 
cause a temporary stoppage of the mail would be the o(»* 
sequence.(m) 

By the 19th section of the act of Congress of the 30th 
April, 1810, if any person shall rob any carrier of the mail 
ot the United States, or other person intrusted therewitfa, 
of such mail, or of part thereof such offender or offeaders 
shall, on conviction, be imprisoned not exceeding ten 
years, and if convicted a second time of a like offence, he 
or they shall suffer death. Or if, in effecting such rofci>e» 
ryof the mail the first time, the offender sheJl wound the 
person having custody thereof, or put his life in jeopardy 
by the use of dangerous weapons, such offender or off&h 
ders shall suffer death. 

In the case of the mail robbers. Hare and others, who 
robbed the Baltimore mail in Maryland, in the year 1818, 
it was held that effecting a robbery of themail by persons 
armed with loaded pistols, with threats of death in case 
of resistance, in consequence of which the mail carrier 
was put in fear of his life, and surrendered the possession 
of the mail, was putting his Ufe in jeopardy by the use of 
dangerous weapons, within the meaning of this act, 
though no pistol was fired or snapped ; and the prisoners 
were capitally convicted.(«) 

Constitution. Art 1. — ^Patents. 

Art I. sect. 8. 8. Congress shall have power to pro- 
mote the progress of science and useful arts, by securing, 
for a limited time, to authors and inventors, the exclusive 
right to their respective writings and discoveries. 

(m) United States t>. Hart. 1 Pet. 390. 

(n) United States v. Hare, and United States t. Alexander. (Sic Oo. 

Maryland dist. May 1818. United States v. Wood. Circ. Co. Eastern 

dist. of Pennsylvania. June, 1818. The same doctrine was hdd bj 

Baldwck. J. in the case of United SUtes o. Porter and Wilson, May, 
1830. 
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it has been held by the New York court of Errors, that 
this power is concurrent with the power of the states, pro- 
vided the exercise of the power by the latter does not 
contravene the acts of Congress^ on the subject. The 
state may, therefore, grant to an author or inventor, an 
exclusive right, the operation of which would be confined 
to the limits of such state, where no patent-right from the 
United States is granted. Where Congress go no fur- 
ther than to secure the right to the author or inventor, the 
state may regulate the use of such right, or restrain it so 
far as it is injurious to the public. It is subject, like other 
property, to taxation or debts. But, at any rate, as the 
acts of Congress extend only to the inventor of a useful art, 
a state may grant an exclusive right to the possessor of 
that art, who does not claim as an inventor, or to one who 
introduces it from abroad. It was, therefore, determined, 
that acts of assembly, passed at dijSerent periods by the 
legislature of New Y6rk, since the adoption of the consti- 
tution of the United States, granting to the plaintiffs, as 
possessors of the art, for limited periods, the exclusive pri- 
vilege of navigating the waters of New York with steam- 
boats, and imposing a penalty on other persons navigating 
in the same manner, in such waters, without license from 
the grantees, were not contrary to the constitution and 
laws of the United States, but were vahd, and an injunction 
was issued by the court, to restrain the defendant from 
the use of them.(o) 

. Constitution. Art. 1. — War. 

Art. 1. s. 8. 10. Congress shall have power to de- 
clare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water. 

A mere declaration of war by an act of Congress, does 
not, of itself, vest a right to seize and condemn tangible 
property, of the individuals of the nfition against whom 
war is declared, found within the territory of the United 
States, at the time of such declaration. Such property 
cannot be seized and condemned, without some further 

(o) Livingston v. Van Inghen. 9 Johns. 507. See 1 Tucker's Black. 
183. See jMif. Commerce. And atUCt 908. 
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legislative proyision authorising it The right to Mize 
and condemn property of the belligerent, whether tangi- 
ble, or consisting of debts, exists by the law of nations : 
but it is a right to be exercised or waved at the will of the 
sovereign authority, and without the expression of the will 
6f Congress, further than by a mere declaration of war, 
the judiciary cannot enforce it. The right to debts due 
between belligerents at the breaking out of war, revives 
at the restoration of peace, unless confiscation is enforced 
by a particular provision of the legislative power* An act 
of Congress, therefore, declaring war, and authorising the 
president to issue letters of marque and general reprisal, 
against the vessels, goods, and effects of the enemy, docs 
not authorise a seizure by an individual, not commission- 
ed, of property of an enemy, found in the care and custo- 
dy of one of our citizens on land, or floating in a creek 
within the territory of the United States, at the declara- 
tion of war, nor does it authorise such seizure by order of 
the executive.(/>) 

The whole powers of war being by the constitutioD 
vested in Congress, the acts of that body can alone be re- 
sorted to as guides in the inquiry how far a state of 
war exists. Congress may authorise general hostilities, 
in which case the general laws of war apply to our situa- 
tion : or partial hostilities, in which case the laws of war, 
so far as they actually apply to our situation must be at- 
tended to. The United States and France were by vir- 
tue of various acts of Congress, passed from time to time, 
in a state of partial war in the year 1799.(j) 

Constitution. Art 1. — ^Army and Navy. 

Art. ]. s. 8. I] and 12. Congress shall have power 
to raise and support armies, to provide and maintain a 
navy. 

Congress have power, under the constitution, to author- 
ise the enlistment of minors for the army and navy of the 
United States, without the consent of their parents.(r) 



(p) Brown v. The United States. 8 Cranch, 110. 
iq) Talbot r. Seeman. 1 Cranch, 1. 

(r) United States o. Bainbridge. Ma8on»71. Per Stoht J. Daib^ 
D* J. diss. 
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Constitution. Art. 1. — ^Militia. 

Art 1. sect. 8. 14. Congress shall have power to pro- 
vide for calling forth the militia to execute the laws of th€ 
union, suppress insurrections, and repel invasions. 

16. To provide for organizing, arming, and disciplining 
the militia, and for governing such part of them as may 
be employed in the service of the United States, reserving 
to the states respectively, the appointment of the officers, 
and the authority of training the militia, according to the 
discipline prescribed by Congress. 

Under these clauses of the constitution, the following 
points have been decided 

1. If Congress had chosen, they might, by law, have 
considered a militia man, called into the service of the 
United States, as being, from the time of such call, con- 
structively in that service, though not actually so, although 
be should not appear at the place- of rendezvous. But 
they have not so considered him, in the acts of Congress, 
till after his appearance at the place of rendezvous : pre- 
vious to that, a fine was to be paid for the delinquency in 
not obeying the call, which fine was deemed an equiva- 
lent for his services, and an atonement for his disobedi- 
ence. 

2. The militia belong to the states respectively, and 
are subject, both in their civil and military capacities, to 
the jurisdiction and laws of the state, except so far as 
these laws are controlled by acts of Congress, constitu- 
tionally made. 

3. It is presumable theframers of the constitution con- 
templated a full exercise of all the powers of organising, 
armmg,and disciplining the militia; nevertheless, if Con- 
gress had declined to exercise them, it was competent to 
the state governments respectively to do it. But Con- 
gress has executed these powers as fully as was thought 
right, and covered the whole ground of their legislation 
by difierent laws, notwithstanding important provisions 
may have been omitted, or those enacted might be bene- 
ficially altered or enlarged. 
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4. After tfais^ the states cannot enact or enforce laws 
on the same subject. For, although their laws may not 
be directly repugnant to those of Congress, yet Congreas 
having exercised their will upon the subject, the states 
cannot legislate upon it If the law of the latter be the 
same, it is inoperative: if they differ, they must, in the na- 
ture of things, oppose each other, so far as they differ. 

5. Thus if an act of Congress imposes a fine, and a 
state law fine and imprisonment for the same offence, 
though the latter is not repugnant, inasmuch as it agrees 
with the act of Congress, so far as the latter goes, and 
add another punishment, yet the wills of the two legisla- 
ting powers in relation to the subject are diflS&rent, and 
cannot consist harmoniously together* 

6. The same legislating power may impose cumula- 
tive punishments ; but not different legislating powers. 

7. Therefore, where the state governments have, by 
the constitution, a concurrent power with the nationid 
government, the former cannot legislate on any sobject 
on which Congress has acted, although the two laws aie 
not in terms contradictory and repugnant to each other. 

8. Where Congress prescribed the punishment to be 
inflicted on a miUtia man, detached and called forth, hot 
refusing to march, and also provided that courts martial 
for the trial of such delinquents to be composed of miK- 
tia officers only, should be held and conducted in the man* 
ner pointed out by the rules and articles of war, and a 
state had passed a law enacting the penalties on each de* 
linquents which the act of Congress prescribed, and di- 
recting lists of the delinquents to be furnished to the comp- 
troller of the United States and marshal, that furtl^r pro- 
ceedings might take place according to the act of Con- 
gress, and providing for their trial by state courts martial, 
such state courts martial have jurisdiction. Congress 
might have vested exclusive jurisdiction in courts martial 
to be held according to their laws, but not having done so 
expressly, their jurisdiction is not exclusive. 

9. Although Congress have exercised the whole power 
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of callifig out the miiitia, yet they are not Dational militia^ 
till employed in actual service, and they are not employed 
in actual service^ till they arrive at the place of rendez-* 
vous.(*) 

But, it seems, a state court martial sitting without the 
authority of an act of assembly of the state, passed for 
that purpose, would not have jurisdiction.(/) 

Constitution. Art 1. — ^Piracy. 

Art 1. 8. 8. 9. Congress shall have power to deiSne, 
and punish piracies, and felonies committed on the high 
seas, and offences against the law of nations. 

This power to define cmd punish^ seems rather applicable 
to felomes and offences against the law of nations, than to 
piracies ; for as to those, the power to punish would be su& 
ncient Piracy is well defined by the law of nations as 
robbery on the sea. The term, felonies, however, in rela- 
tion to offences on the high seas, is necessarily somewhat 
indeterminate, since the term is not used in the criminal 
jurisdiction of the admiralty, in the technical sense of the 
conunon law. Offences against the law of nations can- 
not, with any accuracy, be said to be completely ascer- 
tained and defined in any public code, recognised by the 
common consent of nations. In respect to these, there is 
a pecuhar fitness in giving the power to define, as well as 
to puni8lh(tt) 

The constitution having conferred on Congress the pow- 
er of punishing piracy, tli^re can be no doubt of the riffht 
of Congress to enact laws punishing pirates, although they 
may be foreigners, and may have committed no particular 
offence against the United States.(v) 

The first act of Congress on the subject of piracy, was 
the act of 30th April, 1790, which provides, in the 8th sec- 
tion, that if any person or persons shall commit upon the 
high seas, or in any river, haven, basin, or bay, out of the 
jurisdiction of any particular state, murder or robbery, or 

• 

(«) Hooflton V. Moove. 5 Wheat. 1. See, however, the opinioiis of 
JoBNBON J. and Stobt J. And Martin e. Mott^ 12 Wheat. 19. 

(iS Meade's Case. 5 Hallos Law Joorn. 536, and Bolton's Case* 3 Serg. 
& Rawle, 176, note. 

(ti) United States e. Smith. 5 Wheat. 159. 

(9) Unitod States •. Palmer. 3 Wheat. 630. 
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any other offence, which, if committed within the body of 
a county, would, by the laws of the United States, be 
punishable with death, or if any captain or mariner of any 
ship or other vessel shall, piratically and feloniously run 
away with such ship or vessel, or any goods or merchan- 
dise to the value of fifty dollars, or yield up such ship or 
vessel voluntarily to any pirate : every such offender shall 
be deemed taken and adjudged to be a pirate and felon, 
and being thereof convicted, shall suffer death ; and the 
trial of crimes committed on the high seas, or in any place 
out of the jurisdiction of any particular state, shall be in 
the district where the ofiender is apprehended, or into 
which he may first be brought 

A vessel within a marine league of shore, at anchor in 
an open roadstead, where vessels only ride under the 
shelter of land, at a season when the course of winds is in- 
variable, is upon the high seas.{w) So, it is held, that high 
seas, mean any waters on the sea coast, which are with- 
out the boundaries of low water mark, although such wa- 
ters may be in a roadstead or bay, within the jurisdictional 
limits of a foreign government.(x) Those Umits, though 
neutral to war, are not neutral to crimes.(y) In the con- 
struction of the words " upon the high seas," it has been 
held, that it makes no difference whether the offence of 
piratical murder was committed on board of a vessel, or 
m the sea, as by throwing the deceased overboard and 
drowning him, or by shooting him when in the sea, though 
he was not thrown overboard.(z) Piratical murder com- 
mitted from on board an American vessel by a mariner 
sailing on board an American vessel, by a foreigner on a 
foreigner, in a foreign vessel, is within this act.(a) And 
the same offence committed by any person /rom on hoard 
a vessel having no national character, and drowning him 
is within the same law.(6) 

The words, "out of the jurisdiction of any particular 

ffD^ United States r>. GrifHu and Brailsford. 5 Wheat. 204. 206. 
{x) United States o. Ross. 1 Gall. 624. See also United States 9. 
Smith. Mason, 147. 

(jf) United States r. Griffin and Brailsford. 6 Wheat. 200^ 201. 

'z) United States v. Holmes. 5 Wheat. 418. 
[a) United States o. Furlong. 5 Wheat. 203. 
(6) United States o. Holmes. 5 Wheat. 4 1 8. 
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fitate,*^ in this section, mean, out of the jurisdiction of any 
particular state of the United States. So that land pira- 
cies, and piracies committed within our waters, are not 
within it.({?) 

The words, " which, if committed within the body of a 
county, would, by the laws of the United States, be punish- 
able with death," relate to any other offence, should there 
be any, of the description mentioned, and not to robbery 
or murder. Although, therefore, a robbery committed on 
land is not, by the laws of the United States, punishable 
with death, yet a robbery on the high seas is pu-acy with- 
in this section.(c/) 

The word, robbery, used in this section is to be under- 
stood in the sense in which it is recognised and defined at 
common law.(c) If an act of Congress use a technical 
term which is Known, and its meaning fully ascertained by 
the common or civil law, from one or the other of which 
it is obviously borrowed, it is necessary to refer to the 
source from which it is taken, for its precise meaning.(/) 
Therefore, the felonious taking of goods firom the person 
of another, or in his presence, on the high seas, by vio- 
lence or by putting him in fear, and against his wUl, is fel- 
ony and piracy, by the act of 1790.(g) 

Though the words, " any person or persons," are broad 
enough to comprehend every human being, yet it was held, 
that the crime of robbery committed by a person on the 
high seas, on board of any ship or vessel belonging exclu- 
sively to subjects of a foreign state, on persons within a 
vessel belonging exclusively to subjects of a foreign state, 
is not piracy within the true intent and meaning of this 
act.(A) This opinion, however, was afterwards reconsi- 
dered, and it was then determined, that it applied exclu- 
sively to a robbery or murder committed by a person on 

(c) United States v. Ross. 1 Gall. 624. See po^L as to murder» and 
United States v. Beyans. 3 Wheat. See the act of 3d March, 1825. 
United States v. Robinson, 4 Mason, 307. 

(d) United States v. Palmer. 3 Wheat. 610. United States v. Jones, 
(1813.) 

(e) United States v. Palmer. 3 Wheat. 630. 
if) United States «. Jones, (1813.) Pamph. 67. 
If) lb. 6y. 

(X) United States d. Palmer. 3 Wheat. 633, 634. See 5 Wheat. App. 
Speech of C. J. Massball. 
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board of afiy Bhip* or vessel belonging to subjects of a 
foreign state ; that is, she must be the property of sub- 
jects of a foreign state, under their controul, and sail- 
ms under the flag of a foreign state whose authority is 
acknowledged. For, general piracy, murder, or robbery, 
committed in the places described in this section, by per- 
sons on board of a vessel, not at the time belonging to 
the subjects of any forei^ power, but in possession of a 
crew acting in defiance of all law, and acknowledging obe- 
dience to no government whatever, is within the true 
meaning of this act, and is punishable in the courts of the 
United States.(i) 

In questions, therefore, of murder, or robbery, under this 
act,^it makes no difierence, whether the offender be a ci- 
tizen of the United States or not If it be committed on 
board of a foreign vessel by a citizen of the United States, 
or on board of a vessel of the United States by a foreign^, 
the offender is to be considered, oro hoc vice, and in respect 
to this subject, as belonging to the nation under whose flag 
he sails. If it be committed by a citizen or foreigner, on 
board of a piratical vessel, the offence is equally cognisa- 
ble by the courts of the United States under this law^) 

It seems, a commission given by one as brigadier or a 
repubhc, of whose existence the court knows nothing, or 
as independent generalissimo of a province in the posses- 
sion of the mother country, is, so far as the court can take 
cognisance of it, void* But, whether a person acting un- 
der such commission with good faith can be guilty of pi- 
racy, query. If, however, the whole transaction of the cap- 
ture made under such commission, demonstrates that it 
was not made jure bdU, but the vessel was seized on the 
high seas, and carried into a po^rt of the United States, 
ammofurandi, it is not a belUgerent capture, but a robbery 
On the high seas. Fraud in effecting a capture will not, 
of itself, constitute piracy ; yet it may be an ingredient in 
the transaction, not inconsistent with that character.(/) 
A bdligerent character may be put off, and a piratical one 

(0 United States v. Klintock. 6 Wheat. 151, 162. United States «. 
Holmes. 5 Wheat. 417. 

(k) United States e. Hohnes. 5 Wheat. 417. 

United States o. Klintock. 5 Wheat. 161. United SUteao.HolJMi. 
5 Wheat. 416. 
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assumed, even under the most unquestionable commis* 
eion.(m) 

When a civil war rages in a foreign nation, one part of 
which separates itself from the old established government , 
and erects itself into a distinct government, the courts o 
the Union must view such newly constituted government, 
as it is viewed by the legislative and executive departmeiits 
of the government of the United States. If the govern- 
ment of the union remains neutral, but recognises the ex- 
istence of a civil war, the courts of the union cannot con- 
sider as criminal, those acts of hostility which war autho- 
rises, and which the new government may direct against 
the enemy.(n) Each party in the war is to be deemed, by 
us, a belligerent nation, having, so far as concerns us, the 
sovereign rights of war, and entitled to be respected in the 
exercise of those rights.(o) It follows, that persons or ves- 
sels, employed bv such government, may prove the fact of 
their being employed in such service, by the same testi- 
mony, which would be sufficient to prove they were em- 
ployed by an acknowledged state. Such fact may be prov- 
ed, without proving the seal of the new government. The 
seal cannot prove itself, but may be proved by such evi- 
dence as the nature of the case admits.(p) In general, the 
commission of a pubhc ship, signed by the proper autho- 
rities of the nation to which she belongs, is complete proof 
of her national character. A bill of sale is not necessary 
to be produced : nor will the courts of a foreign country 
inquire into the means, by which the title to the property 
has been acquired.(9) But, where it does not appear by 
any legal proof, that a privateer had a commission, or any 
ship's papers, or documents, from such government, or 
that they were ever recognised as ships of that nation, or 
of its subjects, or who were the owners, or where they re- 
sided, or when, or where the privateer was armed or equip* 
ped, but the captain and crew were of diflferent nations, 
the captain was domiciled at Baltimore, was by birth an 
American, and the privateer was Baltimore built, the bur- 
then of proof of the national character of the vessel, op 

. (m) United States v. Pirates. 5 Wheat. 202. 
In) United Sutes v. Palmer. 3 Wheat. 643. 
\p) The Santissima Trinidad. 7 Wheat 337. 
(P)lb. 

(fl) United States v. Holmes. 5 Wheat. 418. 
43 
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board of which the offence was committed, lies on the de- 
fendants who stand charged with piracy. (r) 

The national character of an American vessel plunder- 
ed, or run away with, may be proved without production 
of her register, or proof of its having been on board of her. 
Property or character is a matter inpais^ and is to be so 
establisned.(^) So, it has been held, on an indictment for 
piracy, committed on board of a neutral vessel, by an 
American privateer, where it did not appear that there 
was any registry or bill of sale of the vessel, but there were 
invoices ami bills of lading, that other evidence of the 
ownership might be given. These papers might be neces- 
sary in case there was ground to suspect that they were 
kept out of sight for fraudulent purposes. But if nothing 
of this sort be pretended, the captain may testify as to the 
vessel and cargo being bona fide neutral property.(/) 

In a case that occurred during the late war with Great 
Britain, the defendant, who was first lieutenant of the 
schooner Revenge, a regularly commissioned American 
privateer, was indicted in the circuit court of the district 
of Pennsylvania, for piracy, by a robbery committed upon 
the property of a neutral met with on board a neutral ves- 
sel on the high seas, and it was held, that if a commission- 
ed cruizer take the property of a neutral, he is a trespai^ 
ser, and will be compelled, not only to make restitution^ 
but compensation also, in damages, unless he had proba- 
ble cause for seizing the property as prize. But if he 
should make the seizure, not as prize, but with a felonious 
intent to convert the property to his own use, without in- 
quiry or trial, his commission would not shield him £rom 
the charge of felony and piracy. In deciding, in either case, 
whether the act amounts to felony or trespass, the quo am- 
mo is to be sought after, and is to be judged of by the ac- 
tions of the party.(tt) The 8th and 9th articles of the rules 
for the government of the navy, (act of Congress of 23d 
April, 1800,) inflicting punishment by court martial on 
those who shall take from a vessel at sea any part of her 

(r) The Santissima Trinidad. 7 Wheat. 335. See the case of tke 
Exchange. 7 Cranch, 116. 

(s) United States v. Pirates. 5 Wheat. 199. 205, 206. 

{i) United States o. Jones. Pamph. Philadelphia, (1 8 13|) 11. Be- 
fore Washington J, and Petebs D. J. See po^U 

(fi) United States v. Jones. Pamph. Philadelphia, 1813. 59. 
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cargo, or embezzle the same, or who shall maltreat any 
of the persons, relate expressly to prizes^ or to the vessels 
seized as prizes^ and not to acts of piracy. And the act 
of 26th June, 1812, respecting privateers, is confined to 
the conduct of persons on board of privateers, and is in- 
tended for their government. But for piratical acts com- 
mitted on others, no punishment or mode of trial by court 
martial is prescribed.(a:) 

It seems, that though a treaty made by the United States 
with a foreign power, stipulate, that if any citizen of the 
United States take a commission, or letter of marque, or 
for arming any ship or vessel, to act as a privateer against 
the subjects of such foreign power, or their property, from 
any prince or state at war with such power, he shall hp 
punished as a pirate, yet, it is questionable, whether such 
citizen is punishable as a pirate under the present laws of 
the United States, for such act or for aggressions under 
it : but he might have been punishable under the act of 
14th June, 1797, for a high misdemeanor, in so arming, 
commanding, &c. such vessel, out of the jurisdiction of 
the United States ; and he cannot in a court of the Unit- 
ed States, demand restitution of a prize taken under such 
authority, of which he has been dispossessed by his asso- 
ciate8.(y) 

{x) lb. 57. In this casCi the Portuguese vessel was detained for some 
bours, and then permitted to proceed. Money, clothing, and much other ' 
valiiable property were taken on board the privateer, which was under 
Esglish colours, and no attempt was made to ssnd them in for adjudica- 
tion, but part was divided among the crew, and the rest concealed* Af- 
ter arrival in the United States, they observed a profound silence respect- 
ing the property* Force, and intimidation were used in obtaining the 
property. These and other circumstances, the court considered suffici- 
cient to ^establish a felonious intent. The prisoner, however, was ao 
quitted, as it appeared by the evidence, that the acts charged were com- 
mitted by others, and that he was not concerned in them« 
. (y) The Bello Corunnes. 6 Wheat. 171. 

The 9th section of the act of June 5tb| 1794, and the 2d section of the 
act of 14th June, 1797, provided, that nothing in those acts should be 
eonstnied to prevent the prosecution or punishment of treason, or any 
jnracy defined by a treaty ^ or other law of the United States. These acta 
are repealed by the act of 20tb April, 18 IS, and, in part supj^ied by it : 
but this proviso is omitted. 

Many of the treaties made by the United States with foreign powers, 
contained a stipulation similar to that of the treaty with Spain, referred to 
in the above case. Such stipulation was contained in the treaty of 1778, 
with France, art. 21 ; the treaty of 1T82, wHh the United Netherlands, 
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The piratically and felemiously running away with a 
ship, within the foregoing section, is the running away 
with a ship, with the wrongful and fraudulent intent to 
convert the same to the taker's own use, and make the 
same his own property, against the will of the ownar. 
The intent must be that amrims furandi which the law deems 
felonious. It is not necessary, that any force, or violence, 
or putting in fear should have been used, to constitute this 
ofrence.(^^ 

The 9th section of the act of 30th April, 1790, enacts, 
that if any citizen shall commit any piracy or robbery 
aforesaid, or any act of hostility against the United States, 
or any citizen thereof, upon the high sea, under colour of 
any commission from any foreign prince or state, or on 
pretence of any authority, from any person, such offender 
shall, notwithstanding the pretence of any such authority, 
be deemed adjudged and taken to be a pirate, felon, and 
robber, and, on being thereof convicted shall suffer death. 

This section appears to have been passed for the prar- 
pose of declaring those acts piracy in a citizen, when com- 
mitted on a citizen, which would be only belligerent acta 
when committed on others. And, it seems, that a citizen, 
taking a commission under a foreign power, must still be 
deemed a citizen under this law, and his acts, comnutted 
under such commission, may be adjudged piratical acts, 
under this section.(a) A citizen who offends against the 
United States, or its citizens, under colour of a foreign 
commission, is punishable in the same manner as if he had 
no commission.(6) 

Query^ whether this section embraces offences commit- 
ted in a river, harbour, basin, or bay, which are waters of 
a foreign state, or of the United States out of theiurisdic- 
tion of a particular state.((;) 

By sect. 10, of the act 30th April, 1790, every perscm 
who shall, either upon the land or the seas, knowingly and 

art* 19. ; the treaty of 1783, with the king of Sweden, Rit. 23. ; the trear 
ties of 1785, (art. 20,) and of 1 799, (art. 20,) with Prussia. In the treaty 
of 1794, (art. 21,) with Great Britain, the language is varied. 

(z) United States r. Tully and Dalton. 1 Gall. 247. 

(a) United States r. Pirates. 5 Wheat. 201, 202. United States «. 
Jones. Pamph. 60. 

(6) United States e. Wiltberger. 5 Wheat. 100. 97. 

ie) United Stales e. Wiltberger. 5 Wheat. 99* 100. 
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wittingly aid and assist, procure, command, counsel or 
advise, any person or persons to do or commit any mur- 
der or robbery, or other piracy aforesaid upon the seas, 
which shall affect the life of such person, and such person 
or persons shall thereupon do or commit any such piracy 
or robbery, then all and every such person, so as aforesaid 
aiding, assisting, procuring, commanding, counselling, or 
advising the same, either upon the land or the sea, shall 
be, and they are hereby declared, deemed and adjudged 
to be, accessary to such piracies before the fact, and 
everv such person, being thereof convicted, shall suffer 
death. 

It seems, this section does not extend to punish in our 
courts, the subject of a foreign prince, who, within the 
dominions of that prince, should advise a person, about to 
sail in the ship of his sovereign, to commit murder or rob«- 
bery.((/) 

The defects in the act of 30th April, 1790, and the 
questions that had arisen concerning its construction, 
gave occasion to the act of March 3d, 1819, which provi* 
ded, in the 5th section, that if any person or persons what« 
soever shall, on the high seas, commit the crime of piracy 
as defined by the laws of nations, and such offender or of- 
fenders shall afterwards be brought into, or found in, the 
United States, every such offender or offenders shall, up- 
on conviction thereof, before the circuit court of the Unit«- 
ed States for the district into which he or they may be 
brought, or in which he or they shall be found, be punish'^ 
ed with death. This act was, by sect. 6, to be in force 
mitil the end of the next session of Congress. 

Under this act it was contended, that in punishing pira- 
racy, ^^ as defined by the law of nations,'' Congress did 
not sufficiently exercise their constitutional power ; that 
they were bound to define the offence in terms, and ought 
not to have referred, for its definition, to the law of nar 
tions, leaving that law to be ascertained by judicial deci- 
sions. But, it was held, that Congress had the power to 
punish piracies, as well as to define them; that they might, 
define them by reference, as well as in terms : that by the 
law of nations, piracy is robbery on the sea, and that it 

(d) United States r. Palmer. 5 Wheat 033. See the speech of C. J. 
Mabshaza. 5 Wheat. App. 
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was sufficiently and constitutionally defined by thk tec- 
tion.(e) It was also held, that the 8th section of IIk «ct 
of 30th April, 1790, was not virtually repealed by tht^ 
sage of this act.(/) 

At the ensuing session of Congress, however, the 9i 
section of the act of 1319, was suffered to expire, excetl 
Bs to crimes theretofore committed, and anotner act «? 
passed, namely, the act of 15th May, 1820. The 33d 
section of which provides, that if any person shall, upct 
the high seas, or in any open roadstead, or in any have& 
basin, or bay, or in any river where the sea ebbs ai^ 
flows, commit the crime of robbery in or upon any ship c 
vessel, or upon any of the ship's company of any ship or 
vessel, or the lading thereof, such person shall be adjud^ 
edto be a pirate; and, being thereof convicted before tht 
circuit court of the United States for the district into 
which he shall be brought, or in which he shall be found, 
shall suffer death.( g) And if any person engaged in any 
piratical cruize or enterprise, or being of the crew or 
ship's company of any piratical ship or vessel, shall land 
from such ship or vessel, and on shore shall commit rob- 
bery ,(A) such person shall be adjudged a pirate, and on 
conviction thereof before the circuit court of the United 
States for the district into which he shall be brought, 'or 
in which he shall be found, shall suffer death. Providd^ 
that nothing in this section contained, shall be construed 
to deprive any particular state of its jurisdiction over such 
offences, when committed within the body of a county, 
or authorise the courts of the United States to try such 
offenders, after conviction or acquittance for the same of- 
fence in a state court. 

In relation to murder, under the 8th section of the act 
of 30th April, 1790, it has been held, that if the mortal 
stroke be given in a harbour of a foreign country, and the 
party stricken languish with the wound, and die on shore 

(e) United States o. Smith. 5 Wheat. 158. Liyinostoii J. diss. Unit- 
ed States e. Griffin. 5 Wheat. 204. 



(/) United States e. Smith. 5 Wheat. 163. 
W By I 



act of the 3d March, J 823, the district court of the United 
States, in districts where no circuit courts are holden, has cognisance of 
all cases arising under this act, and the same jurisdiction as the circuit 
eourts« 

(A) See Du Ponceau's Bjnkershoek, 127. (3 HalPs Law Joum.) 
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of the wound, it is not murder within this act. The death, 
as well as the mortal ttroke, must happen on the high 
seas, to constitute it murder there. Congrens, however, 
under the power to define and punish felonies on the high 
seas, may provide, that a mortal stroke on the high seas, 
wherever the death may happen, shall be adjudged felo- 

Under the words, " out of the jurisdiction of any parti- 
cular state,'' it has been determined, that murder commit- 
ted in a harbour, within the territory of a state, is not with- 
in the 8th section of the act of 30th April, 1790, though 
committed on board a ship of the line of the United 
States, by one of the crew upon another. If the consti- 
tution, in extending the judic ial power to all cases of ad- 
miralty and maritime jur isdiction, has granted to Con- 
gress exclusive power to legislate, yet if they have not le- 
gislated, the courts of the U nited States cannot take cog- 
nisance of the case. Whether courts of common law 
have concurrent jurisdiction with courts of admiralty, 
over murders committed in bays which are inclosed parts 
of the sea, and whether, therefore, the offence is within 
the jurisdiction of the state, in whose bay it takes place, is 
not decided ; but if such be the case. Congress cannot, 
it seems, under this clause of the constitution, devest th6 
state courts of jurisdiction, in such case, though it might 
vest a concurrent one in its own courts.^') ' 

By the 3d section of the act of 30th April, 1790, if any 
person shall, within any fort, arsenal, magazine, or in any 
other place or district of country under the sole and exclu- 
sive jurisdiction of the United States, commit the crime 
of wilful murder, such person or persons on being thereof 
convicted, shall sufier death. 

By the words, ^^ other places," is meant another place 
of a similar character with those previously enumerated, 
and with that which follows. It means an object fixed 
and territorial. It does not, therefore embrace an of- 

(t) United States v. M'Gill. 4 Dall. 426. See anie as to «« high 
seas.*' and such provision is now made by the act of 3d Maicfa» 1826* 

(j) United States v, Bevans. 3 Wheat. 356. See ante. Murder, by 
an officer, seaman, or marine, committed without the territorial jurisdic- 
tion of the United States, is punishable with death by the sentence of a 
court martial. Rules, d&c. of the navy. Act of Apnl 23, 1800» art. 21. 
See now the act of 3d March, 1625. 
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fence committed oa board \>f a ship of the line^ nor lioes 
any subsequent act, which gives the ordinary courta of 
the United States jurisdiction in these cases.(A;) 

Revolt, &c. on the high seas* 

By the 8th section of the act of 30th April, 1790, if any 
seaman shall lay violent hands upon his commander, 
thereby to hinder and prevent his fighting in defence of 
his ship or goods committed to his trust, or shall make a 
revolt in the ship, every such offender shall be deemed, 
taken, and adjudged to be a pirate and felon, and being 
thereof convicted, shall suffer death. And by sect 12^ if 
any seaman or other person shall commit manslaughter 
upon the high seas, or confederate, or attempt, or endea- 
vour to corrupt any commander, master, officer or mar^ 
ner, to yield up, or to run away with, any ship or vessel, 
or with any goods, wares, or merchandise, or to torn pi- 
rate, or to go over to, or confederate with pirates, or in 
any wise trade with any pirate, knowing him to be such, 
or shall furnish such pirate with any ammunition, stores, 
or provisions of any kmd, or shall fit out any vessel know- 
ingly, and with a design to trade with or supply, or cor- 
respond with any pirate or robber upon the seas; or if 
any person or persons shall any ways consult, combine, 
confederate, or correspond with any pirate or robber cm 
the seas, knowing him to be guilty of any such piracy or 
robbery; or if any seaman shall confine the master of any 
ship or other vessel, or endeavour to make a revolt in soch 
ship or vessel, such person or persons so offending, and 
being thereof convicted, shall be imprisoned not exceed- 
ing three years, and fined not exceeding one thousand 
dollars. 

An endeavour to make a revolt in a ship, is defined 
in one case, to be, an endeavour to excite the crew to 
overthrow the lawful authority and command of the mas- 
ter and officers of the ship. It is, in effect, an endeavour 
to make a mutiny among the crew of the ship, or to stir 
up a general disobedience or resistance to the authority 
of the officers of the ship, A mere act of disobedience 

(k) United States o. Bevaos. 3. Wheat 390. See now the ad of 
3d March, 1825. 
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to a lawful command of the officers, is m^t of itael^ an e^ 
deavour to make a revolt : but to amount to the offence^ 
it must be combintd with an attempt to excite others oi 
the crew to a general resistance or disobedience of orders 
or of a single lawful order of the master, or a general ne- 
glect and refusal of duty in a single case. So, if there be 
an endeavour to usurp the command and gorernment of 
the ship, by combining the crew in hostility to the master 
and officers. And a vessel lying on the sea, outside of 
the bar of a harbour of the United States, within three 
miles of land, is on the high seas,(/) 

But in a subsequent case, though Washington J. inti-» 
mated his opinion, that to make a revolt was, to throw off 
all obedience to the master, to take possession by force 
of the vessel, by the crew, to navigate her themselves, or 
transfer the command to some other person on board, and 
that the clause in this section relating to revolt applied to 
merchant vessels, in time of peace as well as in time of 
war, whereas the other clause, next preceding, was con- 
fined to hostile resistance in time of war, yet, as he could 
find no authority in the common, admiralty, or civil law, 
to support this opinion, and the definitions given by philo^ 
logists were multifarious and different, the case being of 
a capital nature, the court would not recommend to the 
jury to find the prisoners guilty of making or endeavour- 
ing to make a revolt, however strong the evidence might 
be.(m) There being another ofience laid in the indict- 
ment, (that of confining the master,) the definition of which 
was perfectly clear. The words in the 12th section, " if 
any seaman shall confine the master of any ship or other 
vessel, or endeavour to make a revolt in such ship, &c." 
are not limited to the high seas, or the seas, as the of^ 
fences in the preceding part of this section are. It was, 
therefore, held that an endeavour to make a revdt in a 
vessel lying in the main stream of the harbour of Salem, 
was within this section,(n) and where the words of the 
shipping articles are, ^ H. P. Jr. master, or whoever else 

(Z) United States t>. Smith. Mason, 147. Af to high seas, see aiOef 
Piracy. 

(m) United States p. Sharp. 1 Pet. 112. See also United States v, 
Bladen. 1 Pet. 213. But see 4 Wash. C. C. Rep. 406. 328. . 4 Ma- 

SOOy 105. 

(ji) United States o. Hamilton, Mason, 445. 
44 
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shall go as master,'' if H. P. Jr. be taken sick on the roy- 
age and on that account the ship return to port, where a 
new master is appointed by the owners, and notice gireo 
to the crew, the shipping contract is not dissolved, and 
such new master is within the section, so that the crew 
may be guilty of an endeavour to make a revolt by obsti- 
nately refusing to obey and resisting his commaiids.(o) 

An endeavour to commit a revolt is an offence withm 
the 12th section of the act of 1790, if committed in a fo- 
reign port.(jo) 

Under the 12th section, any confinement of the master, 
whether by depriving him of the use of his limbs, or by 
shutting him up in the cabin, or, by intimidation, prevent- 
ing him from the free use of every part of the vessel, 
amounts to a confinement in contemplation of law.(7) '^^ 
law makes no distinction as to the duration of the confine- 
ment. Therefore, where the defendant unlawfully seized 
the captain, and restrained him a minute or two, and 
would nave thrown him overboard unless he had been res- 
cued, it was held to amount to actual confinement within 
this law. There is, also, a constructive confinement, which 
is where the captain is restrained from performing the 
duties of his station, by such mutinous conduct of his crew 
as might reasonably intimidate a firm man ; and it makes 
no difference, in this respect, that the master did, in fact, 
go unmolested to every part of the vessel, whenever he 
pleased, if he was compelled by a regard to his own safe^ 
to go armed, and if, in the opinion of the jury, under all 
the circumstances, it was necessary or prudeitf so to 
do/r) 

The seamen, mentioned in this section, includes, as w^ 
a seaman received on board at a foreign port, upon the 
application of the American consul, under the 4th sectioii 
of the act of 28th February, 1803, as one engaged by the 
master, and signing the shipping articles.(>) 

Manslaughter is not punishable under tne 12th section, 
unless committed on the high seas. The words, higjh 

[o) TJDited States o. Hamilton, Mason, 445« 
p) United States t)« Keefe, 3 Mason, 475. 

[q) United States v. Sharp. 1 Pet. 118. See 4 Wash. C. C. Rep- 
547. 4 Mason, 105. 

(r) United States 9. Bladen. 1 Pet. 213. 
(«) United States V. Sharp. 1 Pet 118. 
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8088, if not, in every inetance, cbnfioed to the ocean which 
washes a coast, never extends to a river about half a mile 
wide, and in the interior of a country : nor can the des- 
cription of place ia the 8th section, be carried into this 
section. It was, therefore, held, that a manslaughter, cpm- 
mitted by a master of a merchant vessel upon one of the 
seamen, on board such vessel, in the river Tigris, in the 
£mpire of China, 35 miles above its mouth, about 100 
yards from the shore, in 4^ fathoms water, and below low 
water mark, was not punishable by the laws of the. United 
States.(/) 

In addition to the offences made piracy by the acts of 
Congress before mentioned, the 4th and 5th sections of the 
act of 20th April, 1818, declare certain other offences re- 
lative to the slave trade, to be piracy, and punishable with 
death. 

Constitution. Art. 1. — ^District of Columbia, forts, &c. 

Art 1. s. 8. 16. Congress shall have power to exercise 
exclusive legislation, in all cases whatsoever, over such 
district, (not exceeding ten miles square,) as may, by ces- 
sion of particular states, and acceptance of Congress, 
become the seat of government of the United States ; and 
to exercise like authority, over all places purchased by 
the consent of the legislature of the state, in which the 
game shallbe, for the erection of forts, magazines, arsenals^ 
dock-yards, and other needful buildings. 

The power of exercising exclusive legislation over such 
district as should become the seat of government, like all 
others which are specified, is conferred on Congress as 
the legislature of the union, and cannot be exercised in 
any other character. A law passed in pursuance of it, is 
the supreme law of the land, under the 2d clause of the 6th 
article of the constitution ; is binding as such on the states ; 
uid a law of a state to defeat it would be void. The pow- 
er to pass such a law carries with it all those incidental 
powers, which are necessary to its complete and effectual 
execution : and such law may, it seems, be extended in its 
operation throughout the United States, if Congress think 

{f) United States t). Wiltberger. 5 Wheat 76. But diis is now altered 
by the 5th section of the act of March 10th, 1825. 
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it necessary to do so.(t<) Bat, if it be intended to gi^e it 
a binding efficacy beyond the district, there ought to be 
language used shewing this intention : especially, if it la 
to extend into the particular states, and to limit and con- 
trol their penal laws. If it be not essential to such law to 
give it such construction, and there is no evidence of an 
intention to do so, in the words or object of the law, it wiH 
be considered as local, and as not operating beyond the 
local limits.(x) 

So also, the power vested in Congress, to legislate ex- 
clusively within any place ceded by a state, carries with it, 
as an incident, the right to make that power efiectuaL 
They may, therefore, provide by law, for apprehending a 
person who escapes from a fort, &c., after committing a 
felony ; for conveying him to or from any other place for 
trial, or execution ; or for convejring his body, after eze» 
cution, and punishing one who rescues it. So, they may 
punish those for misprison of felony, who, out of a fort, 
conceal a felony committed within it.(y) 

Though the District of Columbia has no representative 
^ in Congress, yet, under this clause of the constitution. Con- 
gress have power to lay duties, imposts, and excises on 
the District of Columbia. They have, also, power to levy 
a direct tax upon it, preserving the principle of apportioii- 
* ment established by the constitution.(j?) 

Where a fortress within the acknowledged limits of a 
state was surrendered, under the treaty of 1 794, with Great 
Britain, and was afterwards constantly possessed and gar- 
risoned by the United States, but was never purchased 
from the state by the United States, or ceded to the latter 
by the former, the United States do not possess the n^it 
of exclusive legislation, or exclusive jurisdiction over Bach 
fortress, but crimes committed therein, may be punished 
under the laws, and by the courts of the state. To give 
the United States exclusive legislation and jurisdiction 
over a place, there must be a free cession of the same, for 
.one of the purposes specified in the foregoing clause of die 

(«) Coheoa 9. Virgioia. 6 Wheat 264. See United Stales e. tf cna 
3 Croneby 169. 
(x)Ib. 

IjA Cohens t>. Virginia. 6 Wheat 264. 
(x) Loughborough t. Blake. 5 Wheat 317. 
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eonstitution ; they cannot acquire it tortiously, or by dis- 
seisin of the state, or by occupancy with the tacit consent 
of the state, when such occupancy is as a miUtary post, 
for the purpose of protection, though obtained after a 
treaty by which foreign garrisons were withdrawn from 
our posts. It was, therefore, held, that a murder commit- 
ted in the fortress of Niagara, which is within the* boun- 
daries of the state of New York, by one soldier of the 
United States upon another, was punishable under the 
laws of the state of New York, though that fortress had, 
ever since the treaty of 1794, with Great Britain, been oc- 
cupied by the United States as a garrison, as no cession 
of it ever was made by the state of New York to the Unit- 
ed States.(o) 

And the rule is the same, although the title* to such 
place be vested in the United States, and it has been oc- 
cupied by them as a military post ; for if there has been* 
no cession by the legislature of the state to the United. 
States, according to the foregoing clause of the constitu- 
tion, the right of legislation and jurisdiction over such 
place remains, exclusively, in the state where it is situate. 
Where, therefore, the United States held a lot of ground 
in the borough of Pittsburg, by title from the former pro- 
prietary of Pennsylvania, which they occupied as Fort 
Fayette, and used as a place of defence, and Congress 

Eassed an act, authorising the president to sell it, it was 
eld, liiat as the laws of 3ie state prohibited under a pe- 
nalty, any person except a licensed auctioneer, from sel- 
ling real estate in the borough of Pittsburg, a person not 
licensed, who sold the lot under the order of the president, 
was liable to the penalty, and the United States had no 
privilege of exemption from the law of the state.(6) 

When such purchase has been made by the United 
States, with the consent of the legislature of a state, of a 

S>lace for the erection of a fort &c., the land so purchased 
bUb within the exclusive legislation of Congress, and the 
exelusive jurisdiction of the courts of the United States: 
for exclusive jurisdiction is the attendant upon exclusive 
legislation. A murder committed within such place is 

^o^ The People v. Godfrey. 17 Johns. Rep. S25. 
(h) Ck>mmoawealth o. Young. 1 Hall's Journ. of JorisprudencOi 47. 
Supieme Ck>art of PennsfWaaia. 
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punishable, in the circuit court of the district, under the 
] Ith sect ot the act of 24th September, 1789.(;c) The 
courts of the state can no longer take jurisdiction of of- 
fences there committed. No mdictment, therefore, lies 
for selling spirituous liquors there, contrary to the laws of 
the state.((/ ) And it seems, the inhabitants of such place 
cannot exercise any civil or political privileges there, un- 
der the laws of the state, inasmuch as they are not bound 
by its laws, nor held to pay taxes imposed by its autho- 
rity.(c) 

it is not necessary in order to vest the exclusive juris- 
diction in the United States, that the act of the state legis- 
lature by which its consent is given to a cession to the 
United States under this clause of the constitution, should 
contain in terms a cession of jurisdiction. Where land is 
purchased by the United States for the purposes specified, 
and the state legislature has consented to such purchase, 
the exclusive jurisdicticm vests in the United States by vir- 
tue of the constitution. A proviso in the act of the legis- 
lature, that civil and criminal processes issued under the 
authority of the state may be executed within the ceded 
lands notwithstanding the cession, does not affect the ju- 
risdiction. These clauses, which are common in acts 
giving such consent of the legislature, are only meant to 
prevent these places from becoming a sanctuary for bygt- 
tives from justice, for acts done within the acknowled^ 
jurisdiction of the state.(/) 

By an act of Congress passed the 2d March, 1795, sect 
2, where any state hath made, or shall make, a cession of 
jurisdiction of places wjiere Ught houses, beacons, buoys, 
or public piers have been erected or fixed, or may, bj law, 
be provided to be erected or fixed, without reseivalion, 
all process, civil or criminal, issuing under the authority 
of such state, or the United States, may be served and ex- 
ecuted within the places, the jurisdiction of which has 
been so ceded, in the same manner as if no such cession 
had been made. The 1st section of the same act, ratifies 

\e) United States ». Cornell. 2 Mason, 60. 9S. 
Id) Commonwealth cu Claiy^ 8 Mass. Rep^ 72. 
[e) n>. Commonwealth e. Young. 1 HaU's Joom. nf TnrinpriilfiTn 
oS» 
(/) United States v. Cornell. 2 Mason, 65. 66. 
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former cessions of such places made with the reservation 
of that right to the state. 

Constitution. Art. 1. — ^Auxiliary and Implied powers. 

Art. 1. sect 8. 17. Congress shall have power to 
make all laws which shall he necessary and proper for 
carrying into execution the foregoing powers and all other 
powers vested hy this constitution in the government of 
the United States, or in any department or officer there- 
of. 

The word, necessary^ here, does not import an absolute 
physical necessity, so strong that the powers of govern- 
ment cannot be exercised without it. The word, in itself, 
admits of degrees of comparison. As used here, it meang^ 
needful, requisite, essential, conducive to; and gives to 
Congress the choice of the means best calculated to ex- 
ercise the power they possess. Thus, a state is prohibit- 
ed by the constitution, from laying imposts or auties on 
imports or exports, except what may be absolutely necessary^ 
for executing its inspection laws. In this case, the word 
necessary has a different meaning from that which it bears 
in the above clause/^) This clause, also, is placed 
among the powers of Congress, not among the limitations 
of those powers : its terms purport to enlarge, not to re- 
strain them. But, at all events, it leaves the legislature 
to exercise its best judgment in the selection of measures 
calculated to carry into execution the constitutional 
powers of the government.(A) 

So also the right of Congress to inflict punishments in 
cases not specified in the constitution, is a power implied 
as necessary and proper to the sanction of the laws enac- 
ted by Congress, and to the exercise of the powers confer- 
red onthem.(t) The express grant to them .of power to 
punish, is connned to one class of cases, namely, piracies 
and felonies committed on the high seas, and offences 



(g) M'Culloch o. Maryland. 4 Wheat 413. United States e. Fish- 
er. 2 Cranchy 395. See the United States e. Fries. 10. Charge of 
Ikbdsll J. to the grand jury. 

\h) M<Culk>ch V. Maryland. 4 Wheat. 413. 

i) lb. 4 Wheat. 416. United States e. Fries. 8. Charge of lafiBStL 
J. to the grand jury. 
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against the law af nations ;(iE;) but the express grant la 
this class of cases, does not prevent the exercise oC the 
punishing power in any other cases, where it may be a 
necessary and proper sanction to enforce its deerees« So, 
by virtue of the incidental power as essential to the be- 
neficial exercise of the powers vested, Congress has ex- 
acted, besides the oath of fidelity prescribed by the 3rd 
section of the 6th article of the constitution, an oath of 
office; and might superadd such other oath of office as 
its wisdom might suggest. And the power to establish 
post offices and post roads given by art. 1 . sect 8. carries 
with it on the same principle the power and duty of carry- 
ing the mail along the post road from one office to anoth- 
er : the right to punish those who steal letters from the 
post office or rob the mail.(/) On the same principle, 
crimes, the objects of which is to subvert by violence the 
laws and institutions of the government, but which fall 
short of treason, such as a conspiracy to levy war, may 
be punished in such manner as the legislature may pro- 
vide.(m) And Congress may inflict punishment on per- 
sons committing ofiences on board a ship of war of the 
United States, wherever that ship may he.(n) 

Under a constitution conferring specific powers, the 
power contended for must be granted, or it cannot be ex- 
ercised.(o) The government of the United States can 
claim no powers which are not granted by the constitur 
tion, either expressly or by necessary implication. Still, 
the instrument is to have a reasonable construction ; the 
words are to be taken in their natural and obvious sense^ 
and not to be unnecessarily restricted or enlarged.(/i) 
The nature of a constitution requires, that only its great 
outlines should be marked, its important objects designa- 
ted, and the minor ingredients, which compose those ob- 
jects, be deduced from the nature of those objects theio* 

(k) Anderson v. Dunn. Wheat* 233. To ibis class must, boweTer*, 
be added counterfeiting the securities and current coin of the United 
States. Const, art. 1. sect. 8. 5* and treason, art. 3. sect. 3. 

(I) M'Culloch V. Maryland. 4 Wheat. 416. 417. 

{m\ Ex parte Bollman and Swartwout. 4 Cranob, 126. 

(n) United States v. Bevans. 3 Wheal. 336. See antef Constitutton, 
art. 1. s. 8. 16. 



(o) United States c. Fisher. 2 Cranoh, 395. 



p) Martin V. Hunter's lessee. 1 Wheat. 325. Houston v. Moore, 
5 Wheat. 49. 
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selves. If it contained an accurate detail of all the sub* 
divisions, of which its great powers will admit, and of all 
the means by which they may be carried into execution, 
it would paftake of the prohxity of a legal code, and could 
scarcely be embraced by the human mind. It would, 
probably, never be understood by the pubhc.(gf) There is 
not, therefore, in the whole of the constitution, a grant of 
powers, which does not draw after it, others that are not ■ 
expressed, but which are vital to their exercise ; not sub- 
stantive and independent, but auxiliary and subordi- 
nate.(r) 

Among the enumerated powers, we do not find that of 
establishing a bank or corporation. But there is no phi^ase 
in the constitution which, like the articles of confederation, 
excludes incidental or implied powers. Even the 10th 
amendment, declaring that the powers not delegated to 
the United States, nor prohibited to the states, are reserv- 
ed to the states or people, omits the word expressly ; thus 
leaving the question, whether the particular power which 
may become the subject of contest, has been delegated to 
the one government, or prohibited to the other, to depend 
on a fair construction of the whole instrument.(^) So, 
among the enumerated powers, are the great powers, to 
lay and collect tax$s, borrow money, regulate commerce, 
declare, war, and conduct a navy, raise and support ar- 
mies. The government entrusted with Such ample pow- 
ers must also be entrusted- with ample means for their ex- 
ecution. The constitution does not profess to enumerate 
these means. It does not prohibit a bank or corporation. 
A corporation is one of the means, and a bank is a spe- 
cies of a corporation, convenient, useful, and necessary, 
in prosecuting the fiscal operations of the government, 
and fulfiUing its duties. It was not necessary to give ex- 
pressly the power to establish it : such power passes as 
incidental to the power expressly given. A law, therefore, 
incorporating the bank of the United States, with power 

(9) M'ColIoch 9. Maryland. 4 Wheat. 407. 

{r\ Anderson 9. Dunn. 6 Wheat. 225, 266. 

(a) In support of this argument it may be mentioned, that when the ^ 
amendments to the constitution were under discussion in the first Con- 
gress, in the year 1789, a motion was made by Mr. Gerry to add the ^ 
word expressly 9 and was rejected. Deb. of Cong, in 1789. VoL 2. 

45 
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to establish branches, is a law authorised by the constitu- 
tion, and part of the supreme law of the land.(/) 

On the same principles, the acts of Congress securing 
to the United States a priority of payment out of the ef- 
fects of their debtor, in all cases of insolvency and bank- 
ruptcy, are constitutional acts. The government is to 
pay the debts of the union, and is authorised to use the 
means which appear most eligible to eflect that object 
It has, consequently, a right to make remittance by bills, 
or otherwise, and to take those precautions which will 
render it safe, by establishing a right of priority^ out of the 
effects of an indorsor qf a bill of exchange, held by 
it.^ 

The different branches of the legislature have power 
by implication, to punish by imprisonment, or any com- 
mutation therefor, any person guilty of a contempt to- 
wards either of them, whether committed within the walls 
of their place of meeting, or without; whether within the 
District of Columbia, or in any part of the United States, 
and their process against the offender may reach through- 
out the United States. They have power to arrest a per- 
son whom they declare guilty of a breach of their pnViJe- 
ges, and of contempt, and to bring him before them for 
punishment, and their warrant for that purpose duly issued 
and signed by the speaker and clerk, is a sufficient justifi- 
cation to their sergeant at arms, in executing and obeying 
it. The grant in the constitution, of power to punish or 
expel members, does not abridge this power ; that is only 
a grant of an additional power, which might otherwise 
have been questioned. They are not bound, in the first 
instance, to define such contempts, and ascertain their 
punishment by a legislative act. The niodes in which 
this offence may be committed are not, in their nature^ 
susceptible of legislative definition. Such power is indis- 
pensably necessary to the security and liberty of the pub- 
lic functionaries and to the safety of the people. But the 
imprisonment imposed as a punishment for contempts can 
endure only during their session. It terminates on their 
adjournment.(j:) 



t. 



't) M*Culloch ©. Maryland 4. Wheat. 416. 

u) United States v. Fiflher. 2 Cranch« 395. See United States v. Bij- 
an and Woodcock. 9 Cranch, 374. 
(x) Anderaon o. Dann. 6 Wheat. 698. 
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But though Congress, and its branches, have certain 
implied powers, and courts possess the implied power to 
punish contempts, yet, it seems, the judiciary department 
of the United States does not possess the imphed power, 
to introduce and carry into effect the criminal code of the 
common law, on the plea that it is necessary to promote 
the end and object of its creation, and to preserve the go- 
vernment. The legislative power is vested in other de- 
partments, and till they make an act a crime, and affix a 
punishment to it, it is to be regarded, in the view of the 
judiciary of the United States, as innocent. The legisla- 
tive authority must likewise, in all cases in which the con- 
stitution does not give the Supreme Court jurisdiction, 
declare what courts shall have jurisdiction : as all the oth- 
er courts of the United States possess only such jurisdic- 
tion as is given to them by Congress.( y) 

There can be no doubt but that under this clause, as 
well as under the authority to ordain and estabhsh courts, 
Congress has power to make laws to authorise the issuing 
of executions on judgments recovered in the courts of the 
United States, and to regulate their form apd effect, as 
well where such judgments are obtained by individuals, as 
in other cases. The state laws cannot control the modes 
of proceeding, in the courts of the United States, further 
than such laws are adopted or sanctioned by Con- 
gress.( y) 

CJonstitution. Art I, — Capitation and Direct Tax. 

Art. I. s. 9. 4. No capitation or other direct tax shall 
be laid, unless in proportion to the census or enumeration, 
herein before directed to be taken. 

This clause does not limit the power of levying a direct 
tax, to the population included in the census, viz. states : 
but only adopts that as the standard to fix the proportion, 
and this standard is to be applied to the District of Colum- 
bia, and to the territories, when Congress think proper to 
lay such a tax on them.(z) 



{y) Wayman o. SouUiaid. 10 Wheat. 21, 49. U. S. Bank 9. Halstead. 
lb. 63, 63. 

^y) United States o. Hudson and Goodwin. 6 Wheat 5i^8« 
[z) Loughborough o. Blake. 5 Wheat. 317. 
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Constitution. Art I. — Tax on Exports. 

Art. 1 . s. 9. 5. No tax or duty shall be laid on artAcles 
exported from any state. No preference shall be given 
by any regulation of commerce or revenue, to the ports of 
one state, over those of another ; nor shall vessels bound 
to or from one state, be obliged to enter, clear, or pay du- 
ties in another. 

The object of this clause, it seems, was, to prohibit 
Congress from passing a law, by which a vessel bound to 
or from a port in any state, should be obliged to enter^ 
clear, or pay duties in any state other than that, to or 
from which they should be proceeding. If construed lite- 
rally, the laws regulating the coasting trade, would be un- 
constitutional, in some of their regulations. It should be 
read in the words of one of the amendments proposed by 
the state of North Carolina. ^^ Nor shall vesselis, bound 
to a particular state, be obhged to enter or pay duties in 
any other ; nor, when bound from any one of the states, 
be obliged to clear in another'\(a) 

Constitution. Art. 1. — ^Ex post facto laws. 

Art 1. s. 10. 1. No state shall pass any bill of at- 
tainder, ex post facto law, or law impairing the obligation 
of contracts, or grant any title of nobility. 

Before the establishment of the constitution of the Uni- 
ted States, a state might pass an act of attainder or c<»- 
£scation, unless prohibited by its own constitution. Bat 
such prohibition would not be implied from clauses in its 
constitution, providing for the trial of crimes in the county 
where they were committed, especially if the offence, for 
which the attainder took place^ was committed out of the 
3tate^6) 

The prohibition in the constitution, against passing ex 
post facto laws, applies exclusively to criminal or penal .ca- 
ses, and not to civil cases. An ex post facto law consists, 
in declaring an act penal or criminal, whidi was innocent 
when done, or raising the grade of an offence, making it 
greater than it was when committed : or changing the pa- 

(a) United States v. 'Brigantine William. Opinion of Jvd^e Da^d* 
IE Hall's Law Joum. 269. 

(5) Cooper cu Teirair. 4 DalL 14. 
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oishment, after ttie coHimission of the offence, making it 
more severe than it was when committed ; or finally, al- 
tering the rules of evidence, so as to allow different or 
less evidence to convict the offender, than was required 
when the offence was committed. But it seems no law is 
ex post facto^ that mollifies the rigour of the criminsl 

The prohibition against passing ex post facto laws does 
not extend to civil cases that merely affect property, be- 
cause some of the most necessary and important acts of 
legislation are founded on the principle that private rights 
must yield to pubUc exigencies. Highways are run through 
private grounds. Fortifications, light-houses, and other 
public edifices are necessarily, sometimes, built on soil 
owned by individuals, in such cases if the owners should 
refuse voluntarily to accommodate the public, they may 
be constrained, so far as the public necessities require, and 
justice is done by allowing them a reasonable compensa- 
ixon.(d) For it would seem to be an universal law of all 
free governments independent of positive regulation, that 
private property may be taken for public use upon making 
to the individual a just compen8ation.(6) So if a treaty sti- 
pulate for the restoration of property captured by private 
persons during a war, which is not yet definitively con- 
demned, it seems, there would be no doubt of the consti- 
tutionality of such stipulation, and it would be of binding 
efiSicacy as to the property, but the nation ought, in a pro- 
per case, to make a reasonable compensation for the pro- 
perty.(/) 

Therefore, although an act of the legislature, contrary 
to the great first principles of the social compact, is not 
rightful, as, for instance, to make a man a judge in his own 
cause : or seizing the property of a citizen honestly ac- 
quired, without compensation, or retrospective laws in 
general,(g) yet, it seems, the law cannot be declared void 
by a court of justice, merely because it violates these ge- 

(c) Calder v. Bull. 3 Dall. 486. 

(d) Calder o. Bull. 3 Dall. 400. Conatitution, Ameadments, avt 6. 
See V auhorne's leasee v. Dorrance, 2 Dall. 304, and po9t. 

(e) Green o. Biddle. 8 Wheat. 89. 

If) United States v. Schooner Peggy. 1 Craapb, 109. See Wareu. 
Ilylton. 3 Dall. 279. 
(g) Calderv. BuU. 8 DaU. 386. See Beach ». W#odhuIL 1 Pet. %. ^ 
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neral principles, if not prohibited by the constitution of the 
state m which it is passed, or of the United States.(A) 

Thus the legislature of Connecticut passed a resolution 
or law, in the year 1795, by which they set aside a decree 
of the court of probate at Hartford, which decree disap- 
proved of a certain will, made in the year 1779, and refus- 
ed to record it. The legislature at the same time direct- 
ed a new hearing by the same court, which took place, 
and the will was then approved, and ordered to be record- 
ed. This decree was affirmed, on appeal to the Superior 
Court of Hartford, and also from thence to the Supreme 
Court of Errors of the state. In the year 1795, when the 
legislature interposed, the period of limitation to appeals, 
fixed by a statute, had expired. On error to the Supreme 
Court of the United States, it was held, that granting a 
new trial or re-hearing by a legislative act, which was in 
conformity with the constitution and usage of the state, 
was not contrary to the constitution of the United States. 
It might be considered retrospective, but it was not ex post 
facto^) 

A state law may be censurable as an unwise and unjust 
exercise of legislative power; as retrospective in its ope- 
ration ; as the exercise by the legislature of a judicial func- 
tion ; and as creating a contract between parties where 
none previously existed : but none of these come within 
this clause of the constitution. Where, therefore, the Su- 
preme Court of Pennsylvania had decided that by the law 
of that state the relation of landlord and tenant did not 
subsist between the plaintiff and defendant, and therefore 
the defendant might set up an adverse title in ejectment, 
and the legislature enacted that between parties situated 
as these were that relation should subsist, after which the 
Supreme Court pronounced a different judgment in the case 
on its coming up to them a second time by writ of error, 
this law was held to be constitutional and the last deci- 
sion affirmed.(^) The repeal of a state law which autho- 
rised an administrator to sell real estate is vaUd, and pro- 

(A) lb. Irebkll J. But see ib. opinion of Ghass J. Vanhorne's 
lessee o. Dorrance. 2 Dall. 304. Society, &c. v. Wheeler, 1 Gall. 105. 

,(t) Calder v. BalL 3 DtU. 386. See United States v. Bryan and 
Woodcock. 9 Cranch, 374. 2 Pet. S. C. Rep. 627. 
{k) Satterlee o. Matthewaon, 2 Pet. S. C. Rep. 380. 
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ceedings carried on under the law after its repeal are Toid 
though commenced before.(/) 

As to the prohibition against passing a law impairing 
the obligation of contracts, the foUowing determinations 
have taken place. 

Contracts are of two kinds, executed, and executory* 
The former is one in which the object of the grant is per- 
formed : the latter is that, in which a party binds himself 
to do, or not to do, a particular thing. The term, contract^ 
as used in the constitution, applies to both, and embraces 
as well contracts by states as individuals. A grant by a 
state is a contract executed, and comes within the mean- 
ing of the clause. A law authorising a governor of a 5tate 
to convey lands, is a contract executory : and a convey- 
ance pursuant thereto, is a contract executed. Both con- 
tain obligations binding on the paxty.Qn) 

A compact between two states created by an act of the 
legislature of the one state offering propositions on which 
a portion of her territory should become a state, and ac- 
cepted and ratified by the latter by being incorporated 
into her constitution is a contract within the meaning of 
the con8titution.(n) 

If a state has passed a law not inconsistent with its 
constitution, or that of the United States, authorising 
a conveyance by the governor of her lands, and such con- 
veyance is made pursuant thereto, and sales are made 
by the grantees, to purchasers for valuable consideration, 
without notice of fraud or corruption, a subsequent act of 
the legislature of the same state, annullifig such law, on 
the ground that the first law was made fraudulently, and 
without constitutional authority, because some of the 
members of the legislature were guilty of firaud and cor- 
ruption, is, so far as respects such purchasers, unconstitu- 
tional and void, whether considered in regard to the con- 
stitution of the United States, or our free institutions.(o^ 
The colony of New Jersey in the year 1758, purchasedf, 

(I) Bank of Hamilton o. Dudley's heirs. 2 Pet. S. C. Rep. 528. 

(m) Fletcher v. Peck. 6 Cranch, 136. New Jersey v. Wilson. T 
Crancht 164. 
. (n) Green v. Biddl^. 8 Wheat. 92. 

(o) Fletcher v. Peck. 6 Cranch^ 135. See ante^ 15, and 5 Hall's Law 
Journ. 354 to 457, where the documents relative to the Yazoo question 
are given. 
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for a tribe of Indians, certain knds within their t^ritofjv 
and by an act of assembly authorising the purchase, and 
restraining leases or sales thereof, enacted, that the lands 
should not, thereafter, be subject to any tax. The Indians, 
afterwards, by virtue of an act of assembly, passed in the 
year 1801, sold these lands ; but this act contained no pri- 
vilege of exemption from taxes. It was held, that a state 
law, passed in October 1804, repealing the section in the 
first law granting an exemption from taxes, was a law im- 
pairing the obligation of contracts, and therefore was on- 
constitutional and void.(/>) So, where the legislature <^ 
Virginia, by a statute passed in the year 1776, ccnfirmed 
and established the rights of the episcopal church to aU its 
lands and other property, it was held, that by this act, it 
vested an indefeasable and irrevocable title : and such title 
not being inconsistent with the bill of rights or constitution 
of Virginia, that state could not, by subsequent statutes 
passed in the years 1798, and 1801, repeal the first statute, 
and vest the property of the church in the state or in 
third persons, without the fault of the corporators.(9) So^ 
it seems, if the legislature of a state make a constitutional 
grant to the towns of such state, of glebes of land for the 
use of religious worship, they cannot afterwards repeal 
the acty so as to divest the right of the towns under the 
grant : and if another law be passed, granting to such 
towns the same glebes for another purpose, as for the use 
of the schools of such towns, it confers a right which the 
towns may, or may not exercise, at their pleasura(r) 

In respect to public corporations, which exist only for 
pubUc purposes, such as towns, cities, &c., the legislature 
may, under proper limitations, change, modify, enlarge, or 
restrain them, securing however the property for the use 
of those for whom, and at whose expense, it was purchas- 
ed : but, as to private corporations, it is different. For, 
it was held, that the charter granted by the British crown 
in the year 1769, to the trustees of Dartmouth College, in 
New Hampshire, by virtue of which they became an ele- 
mosynary corporation for the education of youth, was a 
contract within this clause of the constitution ; and that 

») New Jersey v. Wilson. 7 Cranch, 164. 
fq) Terrett t. Taylor. 9 Cranch, 62. 
(r) Town of Pawlet ». Clark. 9 Cranch, 636. 
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laws passed by the legislature of New Hampshire in the 
year 1816, new modelling the corporation in essential par- 
ticular^, without the consent of the trustees, were laws 
impairing the obhgation of a contract, and void.(5) 

When the district of Kentucky was about to be sepa- 
rated from Virginia and to be erected into a state, the 
state of Virginia, of which it had formed a part, by an act 
of the legislature passed the 18th December, 1789, de- 
clared that all private rights and interests of land within 
the district of Kentucky derived from the laws of Virginia 
prior to their separation, should remain valid and secure 
under the laws of the proposed state, and should be deter- 
mined by the laws then existing in that state. This provi- 
sion was ratified by the convention which framed the con- 
stitution of Kentucky, and incorporated into her constitu- 
tion. The legislature of Kentucky on the 31st January, 
1812, passed an act concerning occupying claimants of 
land, (repealing a former act which had been in force from 
the 27th February, 1797,) conferring certain privileges on 
the peaceable occupant of land who supposed it belonged 
to him in virtue of some legal or equitable title founded on 
a record, in case of a successful claim established against 
him. None of these rights in the occupant existed under 
the common or statute laws of Virginia, or the principles 
of equity at the time of the passage of the act In a case 
arising between parties both of whom claimed title under 
the laws of Virginia, it was held that the act of the state of 
Kentucky of the 31st January, 1812, was a law impairing 
the obligation of contracts, (rt 

So, a law discharging a nankrupt or insolvent debtor 
from his debts, is a law impairing the obligation of con- 
tracts, within the constitution, and is, so far as respects 
such discharge, unconstitutional and void.(tt) And thi^ is 
the case, although the law be passed prior to the making 
of the contract(ir) For though a state may, until Con- 
gress exercise the power of passing uniform laws on the 
subject of bankruptcy, enact bankrupt or insolvent laws, 
yet it cannot pass them in such a manner as to discharge 



(«) Dartmouth College o. Woodward. 4 Wheat. 518. Terrett o. 
Taylor. 9 Cranch. 62. 
(t) Green o. Biddle. 8 Wheat. 1. 
'ti) Sturges o. Crowninshield. 4 Wheat. 122. 
[x) McMillan v. M'Niel. 4 Wheat. 209. 
46 
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the bankrupt or insolvent from his clebts.(3r) Nor does 
it mlike any difference that the defendant was a cltizeo 
of the same stat^ with the plaintiff, at the time the coBr- 
tract was made, and remained soch at the time the suit was 
commenced in its court. The constitution of the United 
States was made for the whole people of the union, and is 
equally binding upon all the courts, and all the citizeDfi.(i) 

But this subject being afterwards reconsidered by the 
supreme court, it was finally decided, that a state may, im- 
til Congress exercise the power of passing uniform laws 
on the subject of bankruptcy, enact bankrupt or insoirent 
laws : the states are not excluded by the constitution from 
the right to legislate on the subject except when the power 
i^ actually exercised by Congress, and the state laws oa&- 
flict with the acts of Congress, and that a bankrupt or in- 
solvent law of a state which discharges the person of the 
debtor and his future property is not a law impairing the 
obligation of contracts so far as respects debts coirtracted 
subsequent to the passage of such law, though it would be 
as to debts contracted prior. But such discharge cannot 
be pleaded in bar of an action brought in the courts of the 
United States or of any state other than that where the 
discharge was obtained.(a) 

A state may, by means of a law, discharge a debtot firoia 
imprisonment It may pass limitation laws, unless they 
are retrospective. For these only modify the remedy of 
the creditor, but do not impair the obUgation of the con- 
tract. So, it may pass usury laws, affecting future coo- 
tracts,(6) and divorce laws. But, it seems, a law to dis- 
solve a marriage contract, without any breach on either 
side, against the wishes of the parties, and without any ju- 
dicial enquiry, would be a violation of the constitution-Qc) 

The objection to a law on the ground of its impairii^ 
the obligation of a contract, can never depend upon lbs 
extent of the change which the law effects m it Any de- 
viation from its terms, by postponing or accelerating the 
period of performance which it prescribes, imposing cou- 

M McMillan v. M^Niel. 4 Wheat 209. 

{x) Farmers' and Mechanics' Bank o. Smith. 6 Wheat. 131. See 
Adams V. Story. 6 Hall's Law Journ. 474. 
fa) Ogdeno. Saunders. 12 Wheat. 213. 
\bS Farmers' and Mechanics' Bank e. Smith. 6 Wheat 131. 
[c) Dartmouth College v. Woodward. 4 Wheal. 629. 096. 
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ditions not expressed in the contract, or dispensing with 
the performance of those which are, however minute or 
apparently immaterial in their effect upon the contract of 
the parties, impairs its obUgatiori.(c?) 

It has been held that the language of this article was 
prospective, and that an act of assembly, passed by the 
state of Maryland, in the year 1716, requiring the sheriff 
to deliver upon an execution, the lands, tenements, goods 
and chattels, of the debtor jto the creditor at an appraise- 
ment, was not within the prohibition of this clause, so far 
as respected debts antecedent to the constitution.(c) 

As the constitution of the United States did not com- 
mence its operation until the first Wednesday of March 
1789, this provision does not extend to a state law enact- 
ed before that day, and operating upon rights oFproperty 
vested before that time. 

A state law, establishing gaol liberties, has been held 
not to be within the prohibition contained in this clause 
of the constituti9n.(/) 

And when the condition of a boiid for the jail limits in 
Rhode Island, required the debtor to remain in custody 
and within the limits till lawfully discharged, it was held 
by the Supreme Court of the United States, that a dis^ 
charge obtained from the court under a resolution of the 
legislature, passed after the date of the bond, but in con'- 
sonance with the known and established practice in that 
state, for the legislature to pass such resolutions from 
time to time, was lawful, and did not impair the obligation 
of a contract.(^) 

The legislature of the state of North Carolina passed 
an act in the year 1812, declaring that any court, render- 
ing judgment against a debtor, between the 31st Decem- 
ber, 1812, and the 1st February, 1814, should stay the 
execution, until the first term or session of the court after 
the latter period, upon the defendant's giving two free- 
holders as securities : but the supreme court of that state 
held the law to be contrarv to the clause in the constitu- 
tion of the United States^ forbidding a state to pass a law 

[d) Donaldson v. Harvey. 3 Haw. & M< Henry, 12. 

e) Green v. Biddle. 8 Wheat. 84. 

[/) Holmes v. Lansing. 3 Johns. Gas. 73. 

[g) Mason v. Haile. 12 Wheat. 377. 
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iofpairiiif contracts, and declare^ it to be Toid^fc) 8ch 
whtre the legislature of the state of Missouri enacted, 
that proceeding) should be stayed for two years and a 
half, on executions whereon the plaintiff should not indoraet 
that he would take property in payment, at two-thj];ds of 
its appraised value, the defendant giving bond with secu- 
rity for the payment of the debt, or pledging real property 
therefor, a^d directing the sheriff, where this w^as done, 
to release the person or property taken in execution ; on 
a motion for an alias ca. sa. the sheriff having returned to 
a former capias^ a botid taken pursuant to the act, the 
court decioed, that the act of the legislature was contrary 
. to the constitution of the United States, forbidding the 
passage of a law impairing the obUgation of contracts, 
and declaring (Art 1. sect. 10. 1,) that no state shall make 
any thing but gold and silver coin a tender in payment of 
debts,(t) and was, moreover repugnant to the constitution 
of the state of Missouri, which declares, that justice and 
right ought to be administered without sale, denial, or de- 

By an act of the legislature of Kentucky, passed the ddi 
of December, 1820, a plaintiff' was permitted, on issuing 
.execution upon his judgment, to indorse thereon that he 
would take paper of the bank of the Commi^weaitli, or 
of the bank of Kentucky, in discharge of it, and if he fail- 
ed to do so, the defendant might replevy the debt for two 
years. The act further provided, that no execution should 
issue upon any judgment within ten days after .the end or 
term of the court at which judgment should be rendered; 
in which time, if the plaintiff should fail to make a me- 
morandum with the clerk, that he would take the paper of 
these banks,, the defendant was permitted to enter into a 
recognisance with the clerk for the payment of the money 
withm two years. In the case of Blair t;. Williams, a re- 

(A) Crittenden v. Jones. > 6 Hall's Law Journ. 520. See Grimban 0. 
U0S8. 2 Hall's Law Journ. 93. Golden o. Prince. 2 Hall's Lav Joam. 
507. 

(t) See Golden o. Prince. 6 Hall's Law Joam. 507. 

(k) Glasscock o. Steen. Circuit Court of the county of St Louis, Mb- 
flouri, by TucKBR J. The Missourian, April 4, 1822. See it staled 
tb*9 that Judge Hatwood, in Tenijessee, has pronounced, on the same 
principles, that such a law impairs the obligation of contraoii» aod is 
therefore -void. 
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cogoisailce had been ^entered into under this act, after 
judgment rendered upon a note wliich had been giveitbe- 
fore the passage of the act, and the cu^cbit court quashed 
the riBcognisance. On appeal to the court of appeals, the 
judgment for quashing the recognisance was affirmed, 
that court holding, that the act of assembly was a viola- 
tion of the cdnstitution of the United States forbidding the 
j^sage of a law impairing the obligation of contractg.(/) 
The opinion of the court was, that the legal obHgation of 
a contract, within the meaning of the constitution, con- 
sists in the remedy given by the law to enforce its perfor- 
mance : and as the law of Kentucky, in existence at the 
time the note was given, allowed the defendant to replevy 
the debt for three months only, the law abov^ mentioned 
giving him further time impaired the obligation imposed 
by this law. It seems however to have been the opinion 
of the court, that no law passed before a contract is made 
can be said to impair its obligation.(m) 

In another case a fieri facias had issued after the pas- 
sage of the above mentioned act, upon a replevin bond, 
in which the defendants had, prior to the passage of the 
act, stipulated to pay to the plaintiff, in one year, the • 
amount of an execution which had previously issued 
against two of them in favour of the plaintiff, bpon a judg- 
ment recovered by him against them, in an action on their 
bond. The sheriff returned to this fieri facias lefied aiid 
replevied, and returned a replevin bond conditioned to 
pay the debt and costs within two years. A motion was 
made in the court below to quash the last replevin bond, 
which was overruled, but on appeal, the court of appeals 
reversed the judgment of the court below, and remanded 
the proceedings with directions'to quash Jthe last replevin 
bona.(n) 

A law of a state contrary to its own constitution is void, 
and, it seems, may be so declared by a court of the United 
States, when the matter is judicially before thpm. But, 

(2) Blair et al. o. Williams. Opinion of Botle, J. 1623. Pamphlet. 

(m) But see M^Milledge^. M'Niel. 4 Wheat. 209| on which the court 
of appeals remark. 

(n) Lapsley o* Brashier, opinionflof Owsby and MiUtS, Justices^ 1823. 
Pamphlet The latter was of opinion that future as well as past con- 
tracts were within ^lis clause of {he constitution. 
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to HQthorise i^uch a decision, the law must be a clear and 
UDel|uivocal breach of the constitution, not doabtfid or 
argumentative.(o)f Thtis, a law of the State of PeiHMylva- 
nia passed in the year 1787, which took land*fr6m certain 
persons, and gave it to others, and made compensatibn to 
the owners by grants of other lands, and declared that the 
value of the land surrendered, and the quantity of the 
equivalent, should be determined by the board of property 
constituted under its laws, was held, by the circuit court 
of the United States, to be contrary to the letter and spi- 
rit of the constitution, which the state at that time Jrad, 
and void, because it took away land from the owner with- 
out a compensation in money, and because the value and 
equivalent were not to be determined either by the parties, 
commissioners mutually elected, or by a jury, but by a 
board appointed by the legislature who were one of the 
parties.(p) So, an act of assembly was passed by the le- 
gislature of New Hampshire, in the year 1805, by which 
the occupant of land for six years before an action 
brought, holding by virtue of a supposed legal title, under 
a bona fide purchase, was entitled, on recovery of the land 
against him, to the increased value of the buildings, and 
improvements made by him or those under whom he claim- 
ed, to be assessed by the jury that found a verdict for the 
plaintiff, and paid before execution issued, and within one 
year after verdict, otherwise no writ of possession to issue. 
This was held not to be an ex post facto law, nor a lew im- 
pairing the obligation of contracts ; the compensation be* 
mg for a tort, in respect to which the legislature created, 
but did not destroy a contract. But it was held to be a 
retrospective law, if it were construed to extend to im- 
provements made before the act of assembly : and, as the 
constitution of New Hampshire forbade retrospective 
laws, either for the decision of civil causes, or the punish- 
ment of offences, it was, as related to such improvements, 
unconstitutional and void. Upon principle, every statute 
which takes away or impairs vested rights, acquired un- 
der existing laws, or creates a new regulation, imposes a 

(o) Coopero. Telfair. 4 Dall. 19.^ See Caldero. Bull. 3 DaQ. 302. 
Opinion of Chme. J. Ware 9. Hylton, ib. ^6^. 
(p) Vanhorop's leasee 9..Dorraiice. 2 DalL 304. 
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new duty^ or attaches a new disability in respect to trans* 
actions or considerations already past, must be deeined 
retrospjective. A Kmitation law as to land, infuturo^ with- 
in a limited time after passing a law, or after a disseisin^ 
wouM be constitutional. But, it seems, it would be other- 
wise as to a law barring all rights of recovery upon past 
disseisins without any aUowance of time.(j^) 

(9) Societj, ^c. 9. Wfieeler. 1 Oall. 105i But aee Ogden 9. Saun- 
ders. 12 Wheat 
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CONSTITUTION. ART. IL— EXECUTIVE POWEEL 

t 

Art. 2. s. 1.1. The executive power shall be vested in 
a president of the United States of America. 

The department of state is one of the organs of the ex- 
ecutive branch of the government, estabUshed for the pur- 
pose of facilitating the operations of that branch, so far as 
the duties assigned to it extend. It is to this department 
a reference must be made, for the official acts of the pre- 
sident, in relation to those public measures which he may 
establish, and which are not more immediately connected 
with the duties of some other department This has been 
the general practice of the government, and is fully war- 
ranted by law. Nevertheless, the president, for the more 
easy and expeditious discharge of his executive duties, 
may direct some other department to make known the 
measures, which he may think proper to adopt They 
are equally his acts whether they emanate from the de- 
partment of state, or from any other department. Nor is 
it necessary, that the president's orders, under an act of 
Congress, should be sealed, to give them validity. No 
law or usage requires it(a) 

Constitution. Art 2. — ^President 

Art. 2. s. 2. 1. The president shall be commander in 
chief of the army and navy of the United States, and of 
the miUtia of the several states, when called into the ac- 
tual service of the United States. 

The president may, it seems, during a war declared by 

(a) Lockington o. Smith. 1 Pet 471. Wiflmiiflvon J. Seedn 
or Nathan Robbins, poii. CoD8titatioD» ait. 2. b. 2. 2. 



APPOINTlWfr. 369 

Congress, accept or propose an armistice ;(&) yet he has 
DO power to suspend judicial proceedings on prizes made. 
A capture, if lawful, vests a right over which he has no 
controul.(c) 

How far the president would be entitled in his character 
of commander in chief of the army and navy of the Unit- 
ed States, independently of any provision by act of Con- 
gress, to issue instructions for the government and direc- 
tion of privateers, commissioned by him during war, is not ' 
decided. But if, by act of Congress, the president be au- 
thorised to issue such commissions, in such form as he 
shall see fit, and to grant, annul, and revoke the same at 
his pleasure, and to establish and order suitable instruc- 
tions for the better governing and directing the conduct 
of private armed vessels, commissioned under act of Con- 
gress, he may issue instructions, directing them not to in- 
terrupt certain vessels or property, wnich, otherwise^ 
would be liable to capture.(cQ 

« 

Constitution* Art. 2. — Appointment 

Art. 2. s. 2. 2. The president shall nominate, and by 
and with the advice and consent of the senate, shall ap- 
point ambassadors, other public ministers, and consuls^ 
judges of the Supreme Court, and all other officers of the 
United States whose appointments are not herein other- 
wise provided for, and which shall be established by law« 
But Congress may by law, vest the appointment of such 
inferior officers as they think proper in the president alonCf 
in the courts of law, or in the heads of departments. 

Under this section, and the 3d section of the act of Idth * 
September, 1789, when the president has nominated to 
the senate, and the senate approved, and the president 
has signed the commission, the appointment is made. If 
the officer be removable at the will of the executive, the 
act being at any time revocable, the commission may be 

(b) Ltttera of the secretaiy of state, June 26, Julj 27, August 21, 1812. 
9 Wait's Sute Papers, 79. 61. 66. 

(c)Ib. August 21, 1812. 9 Waifs State Papers, 66. Seejm/. 
G>nstitutioD, art. 2. s. S. 1. and art. 6. s. 2. 

(i) The Thomas Gtbbons. 8 Cfancb, 126. 
47 
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arrested, if st9l in the offiee of the secretary of vtatei hat 
if the officer is not removable at the will o( the'exeoiilWe, 
the appointment is not revocable, and cannot be aamitt^d. 
The appointment and commission are distinct* The 
former is complete wben the commission is signed b]^ the 
president. Such signature is a warrant for affixing- the 
seal, and the secretary of state is by law boand to affix 
ttie seal. He acts in this respect, under the aiEhority of 
the law, and not by the instructions of the president. De* 
livery is not essential to the validity of a comaiission , the 
detention of the commission does not affect its ralidity^ 
nor does its loss or destruction. The copy of the record 
is sufficient, and that record is considered as made wfaMi 
the authority and order to make it are given: and they 
are by law given when the commission is signed and seal* 
ed. Nor is acceptance of the commission neoesaary to 
vest the office. It bears date, and the salary is received, 
from the appointment : and if the person appointed re- 
fuse to accept^ the successor is appointed in his place, and 
not in the place of a former incumbent who had created 
the vacancy. It was, therefore, held, that where by act 
of Congress justices of the peace were to be appointed by 
the president, by and with the advice and consent of the 
senate, for the District of Columbia, to cootinae in office 
five years, and in compliance with this law the preeideM 
signed commissions for that office, after which the seal of 
the United States was affixed to them, that though ike 
commissions were not delivered by the secretary m slate^ 
the persons were duly appointed, and had a ri^ to the 
commissions.(«) 

In the course of the debate in the first Congress oa the 
president's power of removal, an opinion seen»^ at o^e 
period, to have been entertained, that a head of a defiart- 
ment, such as the secretary of state, (then called secretar 
ry of foreign affairs,) was an inferior officer, faecanae the 
president being the great and responsible officer of the 
government, this officer was employed only to aid him in 
performing his executive duties : and hence it waa infer* 
red that the power of appointment might be vested by 
Congress in the president ^one. But the ofmiion seeaos 

(e) Marbury e. Madison. 1 Cranch, t87. 
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to baye pfenkiled, tbat heads (^departments are not to w 
eoaaidered inferior officers within the meaning of the 
eokOstUdtion: and that the inferior officers mentioned in 
the constkuUon, embrace clerks and other subordinate 
ageBt8.(/) 

In May, 1813, President Madison nominated to the se- 
nate, a minister f^enipotentiary of the United States to Swe 
den, assigning his reasoi^s for the measure. The senate, 
in the month of June following, passed a resolution, re- 
questing a respectful conference with the president on the 
subject of tl^ nomination, the object of which is stated to 
bfave been to obtain from him the inducements to the 
measure. The president, however, declined, altogether, 
the proposed conference, stating, in his message, that the 
exeeotive and senate, in the cases of appointments to of- 
fice and of treaties, are to be considered independent and 
co-ordinate with each other. If they agree, the fippoint- 
ments or treaties are made; if the senate disagree, they 
faH. If the senate wish information previous to their fi- 
nal decision, the practice, keeping in view the constitu- 
tional relation of the president and senate, has been, ei- 
ther to request the president to furnish it, or refer the sub- 
ject to a committee of their body to communicate, either 
formatly or informally, with the head of the proper de- 
partment. The appointment of a committee of the se- 
nate, to confer immediately with tl^ executive himself, 
appears to lose sight of the co-ordinate relation between 
the executive and the senate, which the constitution has 
established, and which ought, therefore, to be maintained. 
The relation between the senate and house of represent- 
atives, in whom legislative power is concurrently vested, 
is sufficiently analogous, to illustrate that between the 
executive and senate in making appointments and trea- 
ties. The two houses are, in like manner, independent 
of, and co-ordinate with each other; and the invariable 
practice of each, in appointing committees of conference 
and consultation, is, to commission them, not to confer 
with the co-ordinate body itself, but with a committee of 
that body. And aUhoogh both branches of the legisla- 
ture may be too numerous to hold, conveniently, a confer^ 
ence with committees, were they to be appointed by ei- 

(/) DobaiM in the fint CongraM. 1 Vol. 152. 495. 516. 554. 
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tfaer to confier with the entire body of the odiw, it* may 
fairly be presumed, that if the whole nombar of either 
branch were not too large for the purpose, the objedioii 
to such a conference, being against the principle as de> 
rogatory from the co-ordinate relaticHis oi the two bouset, 
would retain all its force.(^) 

In respect to the liability of the heads of departments 
to the inquiry of a court of justice, it is held, that whether 
the legality of an act of the heads of a department be ex- 
aminable in a court of justice, or not, depends on the na- 
ture of it. If such officer be the organ of the president, 
through whom he exercises that discretion in political af- 
fairs, which is vested in the president by the constitution 
or laws, the acts of such officer, in that respect, are not 
examinable in a court of justice. But when the legisla* 
ture imposes other duties; when he is directed peremp- 
torily to perform certain acts, when the rights of individu- 
als depend on the performance of those acts, he is the 
officer of the law, and amenable to the law. As, for ish 
stance, if the secretary of war should refuse to place on 
his pension list a person directed to be placed there by 
the act passed in June, 1794: or the secretary of stat^ 
should withhold a patent regularly issued, or refuse a copy 
where it wa^ lost, or a commission duly signed and seal- 
ed.(A) 

How far the president, heads of departments, and their 
clerks, are bound to attend on a tubpoma^ and give evi- 
dence, has been already treated of ft) 

In organising the departments ot the executive by the 
first Congress, the question occurred in the house of re- 
presentatives, in what manner the officers who were to 
fill them should be removable. It was contended, that the 
power of removal was an incident to the power of ap- 
pointment,* and as the senate was, by the constitution, as- 



^g) 6 Niles* Reg. 243. 290. and see remarks of Mr. Giles, in Bis let* 
ters to the people of Virginia, ib. and comments thereon, ib. $76. 340. 

The president bad authorisred the secretary of state to confer witJi tli» 
committee of the senate on the subject, and to communicate any infim* 
ation, which they might be desirous of obtaining from the ex^ciitiT^ 
But the committee refused. Ib. 277. 

(A) Marbury o. Madison. 1 Crancb, 137. 

(•) Ib. ante, 160. 163. 
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sooiated with the president in making appointments, the 
senate cragfat in like manner to participate in the power of 
removal. But it was determined by Congress, that tiie 
power of removal belonged to the president, by virtue of 
the clause in the constitution vesting in him the executive 
power, and other parts of that instrument, and this con- 
8tracti(Hi has since prevailed.(A:) 

Art 2, 8. 2. 3. The president shall have power to 
fill up all vacancies that may happen during the recess of 
the senate, by granting commissions, which shall expire 
at the end of their next session. 

In the year 1814, President Madison granted commis- 
sions to ministers to negotiate the treaty of Ghent, in the 
recess of the senate. The principle acted upon in this 
case, however, was not acquiesced in, but protested 
against, by the senate at their succeeding session. And, 
on a subsequent occasion, April 20th, 1822, during the 
pending of the bill for an appropriation to defray the ex- 
pences of missions to the South American States, it seem- 
ed distinctly understood to be the sense of the senate, 
that is only in offices that become vacant during the re- 
cess, that the president is authorised to exercise the right 
of appointing to office, and that in original vacancies 
where there has not been an incumbent of the office, such 
a power under the constitution does not attach to the 
executive. An amendment that had been proposed, pro- 
viding that the president should not appoint any minister 
to the South American States, but with the advice and 
consent of the senate, was, therefore, withdrawn as un- 
necessary. And in a report of a committee of senate, 
made on the 25th April, 1822, it is declared, that the 
words, ^^ all vacancies that may happen during the recess 
of the senate," mean vacancies occurring from death, re- 
Bi^ation, promotion, or removal. The word, happen^ has 
reference to some casualty not provided for by law. If 
the senate be in session when offices are created by law, 
which were not before filled, and nominations be not then 
made to them by the president, the president cannot ap- 
point after the adjournment of senate, because in such 

{k) Marshall's Life of Washington, 196. Debates of the first Ck>iigre8S. 
See Commonwealth v. Bussier. 6 Serg. & Rawle, 45 1, and po9i. 
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case, the vaoancy does not happen duriDg the recess. J^ 

many instances, where offices are created by law, special 
power is given to the president to fill them in the recess 
of senate: and in no instance has the president filled such 
vacancies without special authority of law.(/) 

On the last mentioned occasion, the authority of the 
president in making appointments, presented itself ia 
another point of view. The measures under considera- 
tion of the senate, were those pursued by President Mo3i- 
Rofi, for carrying into effect the act to reduce and fix the 
military establishment of the United States, passed tiio 
2d March, 1 82 1 . It is stated by the president in his mes- 
sage to the senate, that in filling original vacancies, that 
is, offices newly created, it was his opinion, as a general 
principle, that congress have no right, under the constitu- 
tion, to impose any restraint, by law, on the power grants 
ed to the president, so as to prevent his making a free se- 
lection of prc^r persons for the offices in question, (colo- 
nel of artillery, and adjutant general,) from the whole bo- 
dy of his fellow citizens ; and, that if the law imposed 
such restraint, it was void.(m) The report above men- 
tioned states, on this point, that the constitution provides 
that '^ Congress shall have power to make rules, for the 
government and regulation of the land and naval forces^) 
Under this article of the constitution, it is competent kbr 
Congress to make such rules and regulations for the go- 
vernment of the army and navy, as they think will promote 
the service. This power has been exercised from the 
foundation of our government, in relation to the army and 
navy. Congress have fixed the rule in promotions and 
appointments. Every promotion is a new appointmeut, 
and is submitted to the senate for confirmation. In the 
several reductions of the army and navy. Congress have 
fixed the rules of reduction, and no executive, heretofore, 
had denied this power in Congress, or hesitated to exe- 
cute such rules as were prescribed* But the committee 

(2) See the report above referred to. Niies's Reg. 29th August, 1822. 
See the act to regulate the conection of duties on imports and tonnage, 
passed 2d March, 1799, sect. 17. Act of May Ist, 1800, fixing the 
compensation of publio ministers, lro«, secst. 9« 

(m) Message Co senate, 12th April, 1822. Niles's Reg. 34(h Ai^. 
1822. 

(«) Constitution. Art 1. a. 8. 13. 
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dtd not dispute the power of the president, t& discbarge 
an officer from the land or naval 8ervice.(o) 

Constitution. Art. 2. — ^President 

Art. 2. s. 3. 1. The president shall take care that the 
laws be faithfully executed. 

If the president give instructions to the commanders of 
armed vessels, to detain vessels at sea, in cases not war- 
ranted by an act of Congress, from a misconstruction of 
such act, they do not excuse such commanders from lia- 
bility to damages for committing a trespass in obeying 
them. The instructions of the president cannot change 
the nature of the transaction, or legalize an act which, 
without them, would be a plain trespass. Therefore, 
where an act of Congress authorised the commanders of 
armed vessels to detain American vessels bound to a 
f^rench port, and the president, by his instructions to 
such commanders, authorised and required them to de* 
tain American vessels bound to or from a French port, it 
was held, that the captains of two United States frigates 
who, under these instructions, captured and detained a 
Danish vessel suspected to be American, bound from a 
French port, were liable in damages for so doing, and 
that the instructions of the president would not excuse 
1iiem.(/>) 

In the year 1793, President Washington determined to 
request the answers of the judges of the Supreme Court 
of the United States, to a series of queirtions, comprehend- 
ing all the subjects of difference, existing between the ex- 
ecutive and the minister of France, relative to the treaties 
between the two countries \{^ but considering themselves 
only as a legal tribunal, for the decision of controversies 
brought before them in legal form, the judges declined 
any declaration of opinion, on questions not growing out 
of a case legally brought before them.(r) 



(o) Report of the committeo of senate. Nile8*8 Reg. 29th August, 
1882. See the constitution. Art. 1. s. 8. 15. 

(p) Little o. Barreine. 2 Crancb» 119. United States o. Bright. 3 
Hall's Law Joam. 229. 

(g) 6 MarshalPs Life of Washington, 433. 

[r) lb. 441. S^eom^Tl. 
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CoQ8titatk>n« Art SL — ^Impeaefaoieoit 

Art. 2. 8. 4. 1. The president, vice president, and aU 
civil officers of the United States^ shall be removed from 
office on impeachment for and conviction of treason, bri- 
bery, or other high crimes and misdemeanors. 

WilUam Blount, then a sena;tor of the United States* 
was impeached by the bouse of representatives of the Unit- 
ed States in the ^ear 1797, for conspiring and contriving* 
while such senator, to carry on a miUtary expedition against 
the, Spanish territories, tbie Floridas, and Louisiana, and 
for other misdemeanors, but the senate decided, that he 
was not a civil officer within the meaning of this clause* 
and was therefore, not liable to impeachment.(^) 

lu' January, 1804, JoHff Pickering, judge of the District 
Court of the United States for New Hampshire, was im- 
peached by the house of representatives of the United 
States, on four articles. 1 st. For misbehaviour as a judge* 
in ordering the delivery to the claimant of goods seized 
by the collector without i equiring security. 2d, In reAis- 
ing to hear evidence offered on the part of the United 
States, to show a forfeiture of said goods. 3d, In refus- 
ing to allow the United States to appeal from his decree* 
in a case of admiralty and maritime jurisdiction, where the 
matter in dispute exceeded three hundred dollars. 4lh* 
For appearing on the bench, for the purpose of adminb- 
tering justice, in iei state of total intoxication, produced by 
the free and intemperate use of inebriating liquors* and 
then and there frequently, in a most profane and indecent 
manner invoking the name of the Supreme Being. He 
was found guilty on all these charges, by a constitational 
majority 'of the senate, and a sentence of removal fitom 
office was passed, on the 12th March, 1804. 

In the years 1804, and 1805, an impeachment was insti- 
tuted, and tried, against Samuel Chase, then one of the 
justices of the Supreme Court of the United States, on 
eight charges of misbehaviour in his official capacity, but 
he was acquitted, there not being a constitutional majo- 
rity against him, on any one article.(/) 

(«) Proceedings on the impeachment of Wm. Blount Pamph. Ses 
report of senate in the case of Juha Smith. 1 Hall's Law Joyni. 4S3» 
Mief 286. 

(t) See proceedings on the Impeachment of Judge C&asx. 
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These, it is believed) are the only cases of impeach- 
ment, tried under the present constitution of the United 
States. 



CHAPTER XXXII. 



Constitution, Article III. 



CONSTITUTION. ART. 111.— JUDICIARY. 

Art. 3. sect. !• 1. The judges both of the Supreme 
and inferior courts shall hold their offices during good 
behaviour, and shall at stated times, receive, for their sec- 
vices, a compensation, which shall not be diminished dur- 
ing their continuance in office. 

An act of Congress was passed on the 27th February, 
18U1, for the appointment, by the president, of justices of 
the peace for the District of Columbia, to be commission- 
ed for five years, and to have jurisdiction in personal de- 
mands of the value of. twenty dollars ; agd by that act, 
and the act of 3d March, 1901, they were authorised to 
take certain fees. These acts were repealed by the act 
of 3d May, 1 802, so far as related to their compensation. 
It was held, by the circuit court of the District of Colum- 
bia, (KiLTT J. diss.) that such justices of the peace, ap- 
pointed prior to the repealing act of 3d May, 1 802, were 
to be considered as judges of inferior courts, within this 
clause of the constitution, and that no act of Congress 
could, during the period of their appointment, diminish, or 
take away their compensation. They therefore adjudged 
on demurrer, that an indictment would not lie against one 
of these justices, for taking fees after the repealing act 

48 
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The point was, afterwards, argued in the Supreme Coart 
of the United States, on error brought, but no opinion wa? 
given ; the court holding, that no writ of error lay in a 
criminal case.(a) 

It has been since held, by the general court of Virginia, 
that the mere authority to perform a judicial act, vested 
in a person by an act of Congress, does not constitute such 
person a judge or a court, within the grant of judicial 
power described in the constitution, or within the above 
clause of the constitution. Thus a custom house officer^ 
commissioner of the revenue or excise, commissioner to 
take depositions, commissioner in bankruptcy, or to settle 
various other incidental and occasional matters, though 
authorised to administer an oath, which is a judicial act, 
are not so to be considered. The commissioners to 
decide on the claims to the Louisiana fund, and those 
deciding on the claims on the Florida fund, must exercise 
quasi judicial powers, yet they are not to be considered 
judges within this clause. The constitution, in speakiog* 
of courts and judges, means those who exercise all the re- 
gular and permanent duties which belong to a court, in 
the ordinary and popular signification of the terin.(6) 

It was contended in Congress, in the year 1802, that 
after Congress had once established inferior courts, under 
art. 1. sect. 8, of the constitution, they could not constitu- 
tionally abolish those courts, and thereby deprive the 
judges of their offices, and, therefore, that the act of 8th 
May, 1802, abolishing the system of circuit courts, estab- 
lished by the act of 13th February, 1801, under wbicii 
sixteen circuit judges had been appointed, was UDCoosti* 
tutional. But the act was, notwithstanding, passed, and 
the system was abolished. The question was, afterwards, 
argued in the Supreme Court in the year 1803, but the 
case was decided on different grottnds.(c) 

(a) United States v. More. 3 Cranch, 169. See Wise e. Withcis. 3 
Cranch, 336, where it is decided by the Supreme Court, that a justice of 
the peace in the District of Columbia is an officer of the gotremment of 
the United States, and it is stated, that his powers, as defined by law aeen 
partly judicial^ and partly executive. See ante, 273, 274. 

(6) Ex parte Pool and others. General Court of Virginia. Nat. InteD. 
Dec. 11, 1821, anie, 274. - 

(e) Stoart v. Laird. 1 Cranch, 2i^9. 
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ConBtitution. Art. 3. — ^Treason. 

Art. 3. s. 3. I. Treason against the United States, shall 
consist only in levying war against them, or in adhering to 
their enemies, giving them aid and comfort. No person 
fihall be convicted of treason, unless on the testimony of 
two witnesses to the same overt act, or on confession in 
open court. 

Sect. 3. 2. Congress shall have power to declare the 
punishment of treason, but no attainder of treason shall 
work corruption of blood, or forfeiture, except during the 
life of the person attainted. 

By the act of 30th April, 1790, sect. I, if any person or 
persons, owing allegiance to the United States of America, 
shall levy war against them, or shall adhere to their ene- 
mies, giving them aid and comfort within the United 
States or elsewhere, and shall be thereof convicted, on 
confession in open court, or on the testimony of two wit- 
nesses to the same overt act, of the treason whereof he 
she, or they shall stand indicted, such person or persons 
shall be adjudged guilty of treason against the United 
States, and shall suffer death. 

The term, levying war, is a technical term, borrowed 
from the English law, and its meaning is the same as it is 
when used in the statute 25 Edw. Ill, and is to be collects 
ed, as well from adjudged cases, as from the writings of 
approved elementary authors, such as Coke, Hale, Foster, 
and Blackstone.((/ ) It comprehends, as well those who 
create or raise a war, as those who make it, or carry it 
on.(e) 

A conspiracy to levy war is not treason :(/) nor is a 
secret unarmed meeting of conspirators, not in force, nor 
in warlike form, though met with a treasonable intent.(^) 
Nor, it seems, is the actual enlistment of men, to serve 
against the govemment.(A) But they are high misde- 
meanors, and punishable in such manner as Congress may 
provide.(f) 



(d) United States v. Burr* 4 Cranch, 471. United States o. Fries. 
Trial. 187. 

^e) United States v. Burr. 4 Cranch, 471, 472. 

,/) Ex parte Bollman and Swartwout. 4 Crancb, 126. 

ig) United Stotes v. Burr. 4 Cranch, 486. 

(A) Ex parte Bollman and Swartwout. 4 Cranefa, 126. 

(») lb. 
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An insurrection, the object of which is to suppress an 
office of excise established under a law of the United 
States, and to compel the resignation of the excise officer, 
and marching with a party to the house of such officer in 
arms, marshalled and arrayed, and committing acts of 
violence and outrage there, with a view to render void an 
act of Congress, or to prevent its execution, by force or 
intimidation, is a levying of war against the United 
States.(A:) So if a body of people conspire and meditate 
an insurrection to resist or oppose the execution of a sta- 
tute of the United States by force, they are only guilty of 
a high misdemeanor : but, if they proceed to carry such 
intention into execution by force, they are guihy of ibe 
treason of levying war, and the quantum of the force em- 
ployed neither increases j\pr diminishes the crime ; whe- 
ther it be one hundred or one thousand persons, is imma- 
terial.(/) And any combination, to subvert by force, the 
government of the United States, violently to dismember 
the union, to compel a change in the administration, to 
coerce the repeal or adoption of a general law, or to revo- 
lutionise a territorial government by force, although this 
be merely a step to, or a mean of executing some greater 
projects,(m) is a conspiracy to levy war, and if the con- 
spiracy be carried into effect by the embodying and assem- 
bling of men in force, and in a military posture, for the 
purpose of executing the design, it is treason by levying 
war.(n) But if the intention of such conspiracy be merely 
to defeat the operation of a law in a particular instance, 
or through the agency of a particular officer, from some 
private or personal motive, though it is a high ofience, it 
is not treason.(o) 

To make such assemblage treasonable, it must be in 
force, and in a warlike posture ; or, in other words, it must 
be an assemblage in a condition to make war, and with 
^uch appearance of force as would justify the opinion, that 
they met for that purpose; otherwise, an assemblage, be 

{k) United States v. Vigol.. 2 Dall. 346. United States 9. MitdieH. 
2 Dall. 355. 

(l) United States «. Burr. 4 Cranch, 480. United Sutes «. 
196. 

[m) United States «. Burr. 4 Cranch* 483. 

(n) lb. 487, 

[o) United States «. Fries. Trial, 14. Chai^ of IssdeLl J. 
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the design ever so treasonable, is not treason by levying 
war.( p) The character of such assemblage must unequi* 
vocally appear. -It is not indispensably requisite that such 
assemblage should have arms, nor that hostilities should 
have commenced, by engaging the miUtary force of the 
United States, or that force or violence should be ap^ 
plied ;(9) except, perhaps, where the design is, not to over- 
turn the government, but to resist the execution of a law ; 
for there the judges of the United States seem to have re- 
quired this.(r) But, when* a body of men are assembled 
for the purpose of making war against the government, 
and are in a condition to make that war, the assemblage 
is an act of levying war.(^) So, if men be enlisted, and 
march prepared for battle, or in a condition for action, it 
is an overt act of levying war, though they do not come to 
battle or action.(^) So is cruizing under a commission 
from an enemy, m a warUke form, and in a condition to 
assail those of whom the cruizer is in quest.(t/) 

The travelling of individuals, either separately or toge* 
ther, to the place of rendezvous, in pursuance of the con- 
spiracy to levy war, but not in military form, would not, it 
seems, constitute levying war: but the meeting of parti* 
cular bodies, and marching in a miUtary form, or embody- 
ing in that form in the first instance, would be sufficient to 
constitute \l.{v) 

In respect to those who are to be considered as levpng 
war, not .only persons, leagued in the conspiracy, who bear 
arms, but those who perform the various and essential 
parts of prosecuting the war which must be assigned to 
different persons, may be said to levy war.(j:) As a com- 
missary of purchases who never saw the army, but, know- 
ing its object, and leaguing himself with the rebels, sup- 
Slied that army with provisions*; or a recruiting officer, 
olding a commission in the rebel service, who, though 
never in camp, executed the particular duty assigned 
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p) United States e. Burr. 4 Crancb, 475. 487. 
g) lb. 475. 487. 

lb. 476. 481. 

lb. 4 Cranch, 475. 
t) lb. 478. 
«) lb. 
tj) lb. 485. 
x) lb. 472, 473. 502. Ex parte Bollman and Swartwout. 4 Cranch. 
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hiin.(y) But this does not embrace the case of petsons 
who perform no act in the prosecution of the wan who 
only counsel or advise it, or who, being engaged in the 
conspiracy, fail to perform their part. Whether such 
persons may be implicated by the doctrine, that whatefer 
would make an accessary in felony, makes him a principal 
in treason, or whether that doctrine is inconsistent w^th 
the constitution of the United States, is a question not de- 
termined,(2^) 

As a general principle, it is more safe, as well as more 
consonant to the principles of our constitution, that the 
•crime of treason should not be extended by construction 
to doubtful cases, and that crimes, not already withVa the 
constitutional definition, should receive such punishment 
as the legislature, in its wisdom, may provide.(a) 

Where a statute of a state declares treason against the 
6tate to consist in levying war against it, within the state, 
or adhering to its enemies, giving them aid and comfort 
there, or elsewhere, treason against such state mar be 
committed by an open and armed opposition to the Jaws 
of the state, or a combination and forcible attempt to 
overturn or usurp the government(i) And iodeed, the 
state in its political capacity may, under certain special 
circumstances, pointed out by the constitution of the Um- 
ted States, be' engaged in war with a foreign enemy. But, 
adhering to the enemies of the United States, during war 
between the United States and a foreign power, is not 
treason against a state. Nor is treason against the Unit- 
ed States, cognisable in the courts of a state. The Sa- 
{)reme Court of New York, therefore, notwithstanding a 
aw of the state to the effect above mentioned, oo motion, 
quashed an indictment found against the defendants, 
which, after setting out* state of war between the United 
States and Great Britain, declared and carried on under 
the authority of the United States, alleged, that the de- 
fendants, being citizens of the state of New York, and of 

M United States v. Burr. 4 Cranch. 470. 

fzS lb. 472, 3. 601. See United States©. Fries. 199. 

(a) Ex parte Bollman and Swartwout. 4 Cranch. United States «. 
Barr. 4 Cranch, 486. 

(b) The constitution, art. 4. sect 2. 2. seems to recognise treaaoo 
against a state. 



TREASON. 38S 

the United States, as traitors of the state of New York, 
did adhere to, and give aid and conifort to the enemy, by 
supplying them with provisions of various kinds, on board 
of a public ship of war, upon the high seas.(c^ 

An indictment for levying war against the united States, 
must specify an overt act, stating the place at which it 
was committed, and the particular manner in which the 
war was levied. It is not sufficient to allege generally, 
that the accused had levied war against the United 
States.((f^ The overt act laid in the indictment must be 
proved ; for though it may not, of itself, be the treason of 
which the party was guilty, it is the sole act of treason 
which can produce conviction on that indictment.(6) If 
the party were absent at the overt act, he cannot be in- 
dicted as present and convicted, on evidence that he pro- 
cured the treasonable act.(/') Being present, and pro- 
curing, are distinct acts, and ought not to be charged as 
the same.(g') Those who are actually or legally pre- 
sent at the overt acts are principals : procurers, who are 
absent at the overt act, are accessaries.(^) The latter 
cannot be convicted till some one of the former is con- 
victed, and the record produced ;(t) and the necessity of 
this is not waved by the prisoner's pleading to an indict- 
ment, charging him as principal.(y) If therefore, the 
party be charged with an overt act at a particular place 
in a state, and the evidence be of an overt act by others at 
that place, and in another state, he cannot be considered 
constructively present by counselling, inciting, aiding, or 
procuring, such overt act(^) 

The overt act laid, must be proved by two witnesses, to 
have been committed within the district. The actual or 
legal presence of the party, or the procurement by him, 
must be proved by two witnesses.(/) No presumptive 



t 



(c) The People v. Lynch and others. 1 1 Johns. 663. 
id) United States v. Burr. 4 Cranch, 490. 

e) lb. 493, 493. 

/) lb. 495. 
(g) lb. 497. 602. 606. 

h) lb. 603. 

i) lb. 603. 605. 

j) lb. 606. 

k) lb. 491. 494. 

i) lb. 496. d03. 
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evidence will satisfy the constitution and law. And if die 
indictment charge the defendant with levying wai at a 
particular place in a state, and specify the overt act, and 
there is no witness who has proved his actual or legal 
presence, but the fact of his absence in another state is 
not controverted, evidence is not admissible of subsequcaU 
transactions at a different place, but the court will reject 
all testimony of that kind at once, generally, without de^ 
ciding particularly on each witness as adduced. No tes- 
timony, in its nature coroborative or confirmatory, is ad* 
missible, if the overt act be not proved by two witoee- 
8es.(m) 

The words in this section, " owing allegiance to the 
United States,'' are entirely surplus words, which do not, 
in the slightest degree, affect its sense. The construct- 
ion would be precisely the same, were they omitted. 
Treason is a breach of allegiance, and can be committed 
only by him who owes allegiance, perpetual or t^npora* 
ry. The 2d section, therefore, in which there are not 
these words, will receive the same construction, in this 
respect, as the first.(n) 

As to evidence in treason, where a letter was circulat- 
ed during an insurrection, by the leaders of the insurrec- 
tion, calling a meeting, an alleged copy, proved by a wit- 
ness to be conformable in substance to the original, no 
evidence being given that the original letter was lost, or 
that the copy was in all respects correct, was held not to 
be evidence. But it seems if such copies were circulated 
at the time of the insurrection, one of them would be evi-- 
dence.(o) 

On an indictment for treason, testimony of a robbery of 
the mail, for which another indictment is found agsdnst 
the prisoner, and of which no evidence had been given 
that it was committed with a traitorous intention, cannot 
be admitted.(p) 

On the trial of an indictment for treason in levying 
war, as the crime consists in the overt act of levjring war, 
and the treasonable intention, evidence to either point is 

(m) lb. 506. 507. 

(ft^ United States v. Wiltberger. 5 Wheat. 07. 

(o) United States v. Mitchell. 2 Dall. 357. 
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relevant : and the court will not prescribe to the attorney 
of the United States the order in which such evidence 
shall be given. He may first give evidence of the treason- 
able intention. But such intention means, the intention 
with which the overt act was committed, and relevant to 
the overt act, not a general evil disposition, or an inten-» 
tion to commit a distinct fact The latter is admissible 
only by way of corroboration . as to the intention, and, 
therefore, ought to follow what it is to corroborate.(5f) 

It seems certain, that conversations or actions at a 
different time and place may be given in evidence, as cor- 
roborative of the overt act of levying war, after, that has 
been proved in such a manner as to be left to a j^ry ; but 
whether, in case where the intent cannot be inferred from 
the fact, and is not proved by declarations connected with 
the fact, among which are to be included the terms under 
which an assemblage was to be convened together, this 
defect can be suppued by extrinsic testimony, not apply- 
ing the intent conclusively to the particular fact, query. {r) 

The confes^on of the defendant, before a magistrate 
out of court, is not sufficient to convict of treason : but 
after the overt act of treason is proved by two witnesses, 
it is evidence by way of corroboration.(*) 

It is intimated that though the constitution declares, 
that two witnesses are necessary to produce conviction, 
yet it may not be so strictly and absolutely necessary to 
authorise an indictment being found a true bill : and that 
though there must be two witnesses to the general charge 
of treason, yet, for the purpose of finding a bill, one wit- 
ness may be sufficient to prove one overt act, and anoth- 
er to prove another.(/) 



{1 



[q) United States «. Burr. Trial. 469, 472. 

M lb. Appx. 2 pt. 212. See United States ©. Fries. 174. 

(j) United States t?. Fries. 171. 

(0 United States. V. Burr. Trial. 196| per Marshall C. J. See 
coiUra UoitfeiT Sutes o. Fries. Trial, 14. Charge of Ibsdjsll J. See 
furthery on the subject of treason, ante, chapter XXV. 
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CONSTITUTION. ART- IV.— RECORDS AND LAWS. 

Art. 4. s. 1.1. Full faith and credit shall be given in 
each state to the public acts, records, and judicial pto- 
ceedings of every other state. And Confess may, by 
general laws, prescribe the manner in which such actB» 
records, and proceedings shall be proved, and the effect 
thereof. 

Accordingly, by the act of May 26, 1790, sect I. it is 
enacted, that the acts of the legislatures of the several states 
shall be authenticated, by having the seal of their respec- 
tive states affixed thereto. The records and judictal prO' 
eeedings of the courts of any state shall be proved or ad- 
mitted in any other court, within the United Slates, by 
the attestation of the clerk, and the seal of the court an- 
nexed, if there be a seal, together with a certificate of the 
Judge, Chief Justice, or presiding magistrate, as the case 
may be, that the said attestation is in due form. And the 
said records and judicial proceedings, authenticated as 
aforesaid, shall have such faith and credit given to ihemt 
in every court within the United States, as they bare, hj 
law or usage, in the courts of the state from wAence the 
said records are or shall be taken. 

By another act on the subject passed on the 27 March^ 
1804, sect. 1, all records and exemplifications of cffice^ 
books which are or may be kept in any public office oiany 
state, not appertainir^ to a courts shall be proved or admit- 
ted in any other court or office in any other state, by the 
attestation of the keeper of the said records or books, 
and the seal of his office thereto annexed, if there be a 
seal, together with a certificate of the presiding justice of 
the court of the county or district, as the case may be, in 
which such office is or may be kept, or of the govemoTt 
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the secretary of state, the chancellor or the keeper of the 
great seal of the state, that the said attestation is in due 
form, and by the proper officer. And the said certificate, 
if given by the presiding justice of a court shall be further 
authenticated by the clerk or prothonotary of the said 
court, who shall certify under his hand and the seal of his 
office, that the said presiding justice is duly commission- 
ed and qualified. Or, if the said certificate be given by 
the governor, the secretary of state, the chancellor, or 
keeper of the great seal, it shall be under the great seal 
of the state in which the said certificate is made. 

And the said records and exemplifications, authentica- 
ted as aforesaid, shall have such faith and credit given to 
them in every court and office within the United States, 
as they have, by law or usage, in the courts or offices of 
the state from whence the same are 6r shall be taken. 

Sect. 2. provides, that all the provisions of this act, and 
the act to which this is a supplement, (March 26, 1790,) 
shall apply as well to the pubhc acts, records, office books, 
judicial proceedings, courts, and offices of the respective 
territories of the United States, and countries subject to 
the jurisdiction of the United States, as to the public acts, 
records, office books, judicial proceedings, courts, and o& 
fices of the several states. 

These laws, therefore, embrace, 

1. Acts of the state legislatures. 

2. Records and judicial proceedings of state courts. 

3. Office books kept in a state office, not appertain- 
ing to a court 

* 
1 . Acts of the state legislatures. 
An exemplification of an act of the legislature of one of 
the states, under the great seal of such state, is evidence, 
though not attested by the governor, or any other princi- 
pal officer of the state.(a) But, it seems, the seal is indis- 
{>ensable : for though the acts 6f the legislature of Mary- 
and were read fi*om the statute book published by autho- 
rity, to prove the incorporatioa of an msurance company, 

(a) United States o. Johni . 4 Dall. 415. 
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which the prisoner was charged with design to prejodicev 
by destroying his vessel which had been insured by them^ 
yet there the objection was not made9(6) and in a 8ubee- 
quent case, a law of the territory of Orleans, printed in a 
small pamphlet in the £ngUsh and French languages, to 
which no seal whatever was affixed, was held to be inad- 
missible on a question of bail, to shew the insolvent law of 
that territory, because it was not authenticated under the 
seal of the state of Louisiana, (which that territory after- 
wards became,) as the act of Congress requires.(c) 

2. Records and judicial proceedings of state coorts. 

The '^ due form,'' intended by the acts of Congress, is 
that of the state or of the court whence the record come& 
That this is the form intended, is inferrible from the cir- 
cumstance, that Congress has prescribed none, and that 
it is not to be supposed that the judge, who gives the cer- 
tificate, should be acquainted with any other form than 
that of his own state or court, which is prescribed in his 
own state, by positive law, or practice.(rf ) The certifi- 
cate of the presiding judge, is the only evidence of the fact, 
that the attestation is in due form.(e) And if the clerk 
attest, that ^^ the foregoing is trulji toKen from the records 
of the courts'' and the presiding judge certify it to be in 
due form, it is conclusive, and no other evidence can be 
received to show that it is not in due form,(/) But a cer- 
tificate of the presiding judge, that the person whose name 
is signed to the attestation of a record, is a clerk of the 
court, and that the signature is his proper faandwnting, 
without stating that the attestation is in due form, is not 
sufficient.( g) Nor will the court inquire, in sudi case^ 
whether the attestation appears on its face to be ia due 
form, nor whether the certificate of the judge amounts to 
an allegation that it is in due form, and, therefore, the law 
is substantially complied with.(/() Such record is not suf^ 



h) lb. Tet see Jones o. Maffet. 6 Serg* & Rawiet 625. 
e) Craig o. Brown. 1 Pet. 252. 



(d) Craig v. Brown. 1 Pet. 352. 



e)n>. 
-(/) Ferguson o. Harwood, 7 Cranch, 406. 

) Craig V. Brown. 1 Pet. S62. 
A) lb. 
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ficient for any purpose, either as evidence on a trial, or on 
a question of baiL(«) So, where on an appeal in equity, 
from a circuit court, it appeared, that an exhibit, stated by 
the complainant in his bill, and denied in the answer, con- 
sisted of a certificate of a clerk of a state court, of a copy 
of a deed taken from the records of the court, but there 
was no certificate that the attestation was -in due form, it 
was held, that the instrument so certified, could not be no- 
ticed by the court, as a copy of such deed, and, inasmuch 
as it was the foundation of the complainant^s right, the 
court erred in decreeing in their favour, on such defective 
evidence. The decree was reversed, but as the objection 
was technical, and not made below, the record was re« 
manded for fiu-ther proceedings/i(r) 

A certificate of an affidavit taken before a magistrate, 
must state the place where the affidavit was taken, so as 
to shew that the magistrate had jurisdiction to administer 
the oath. If the place be omitted, it cannot be received 
as evidence, on a hearing before a court of the United 
States, on motion to commit on a criminal charge. Nor 
is such omission helped by the certificate being dated at a 
place where the magistrate had jurisdiction.(/) Thus, 
where the affidavit purported to be taken before B. C, a 
certificate annexed that B. C. was a justice of the peace, 
without stating that such justice was the same B. C. be- 
fore whom the affidavit was taken, was held not to be 
good.(m) Such certificate must be as certain and precise 
as the nature of the case admits of.(n) But the certificate 
that a person is a magistrate, and that fiiU faith is due to 
his acts, implies that he has qualified by taking the neces- 
sary oaths.(o) 

n seems, that where a seal had belonged to a court, be- 
fore the territory in which it is situated was erected into a 
Btate, and no new seal is provided, it might continue to be 
the seal of the court under the new govemment(o) But 
if the fact be that the court, whose record is certified, has 

[t) Craig e. Brown. 1 Pet. 362. 

\k) Drummond's administrators «. Magruder. 9 Cranchf 122. 
2) United States v. Burr. 96. 98. 
m) lb. 
\nS lb. 

^o) lb. 100. See also Ex parte Bollman and Swartwout. 4 Cranch» 
114. 129. Craig V. Brown. 1 Pet 852. 
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no seal, this fact should appear either in the certificate of 
the clerk, or in that of the juclge.(/>) And if the certifi- 
cate of the clerk stated the seal affixed, to be that of a 
late territory, and no seal has been provided for the state, 
and from the impression of the seal it would seem, that it 
had belonged to the court before the Territory was erect- 
ed into a State, and there are reasons to believe that 
there is an inaccuracy of expression in the clerk, q^terg 
whether it is sufficient/y) 

If the record be certified in the manner prescribed, such 
proof of the judgment, is of as high a nature as inspection 
of the record would be.(r) 

This act of Congress applies only to the records of the 
state courts, and not to those of the United States courts- 
With regard to these, if offered in evidence in a state court, 
it remains with such court to decide on the sufficiency of 
the evidence. It was, therefore, held by the Supreme 
Court of New York in an action brought on a judgment 
rendered in the circuit court of the United States for the 
district of Massachusetts, that on the plea of ntdtidreeonf, 
a record under the seal of such circuit court certified by 
the clerk as a copy, was sufficient evidence : that being 
the ordinar)r mode of certifying such record used in Mas- 
sachusetts, instead of the technical exemplification.(5^ 

The attestation " that the foregoing is tmh taken nrom 
the records of the court,'^ is good, though it do not state 
that it was a full record, or an entire copy of any thing. 
But an attestation of a copy of docket entries truly taken, 
is not good, if no foundation is laid to shew its admissibi- 
lity in the case.(^) 

By declaring what faith and credit shall be ^ven in one 
state to the judicial proceedings of another, Congress ha3 
declared the effect of the record.(w) And, it seems now 
settled, that the judgment of a state court shall have the 
Bame credit, validity, and elffect in any state, which it had 
in the state where it was pronounced ; and that whatever 
pleas would be good in a suit thereon in such state, and 

p) Craig ©. Brown. 1 Pet. 352. 
tq) lb, 

M Mills 0. Doryee. 7 Cranch, 481. 
Un PepooQ 9. Jenkins. 2 Johns. Gas. 119. 
U) Ferguson e. Harwood, 7 Cranch, 408. 
[u) Mills ©. Doryee. 7 Cranch, 48 1 . 
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no Others, can be pleaded in any court in the United 
States.(i;) It was therefore held, that where the defen* 
dant had full notice, and gave bail, a judgment in a state 
court is conclusive, and in a suit upon that judgment in the 
District of Columbia, the defendant could not plead nil 
debet.Qc) So in a suit in the circuit court of South Caro- 
lina, upon a judgment in New York, it was held, that the 
defendant could not plead nil debeL(^ y) And such Judg- 
ment, it seems, is to be considered m the courts of the 
United States, as extinguishing the original cause of ac- 
tion in the same manner as in the courts of the state where 
it is given : for where a suit was brought, in the Mayor's 
Court of New York, against two defendants, one of whom 
was not served with process, the other appeared, and 
pleaded, and judgment was rendered against them botb^ 
(under an act of assembly of that state,) such judgment 
was held conclusive against the one who appeared, in a 
suit in the Circuit Court of the Pennsylvania district, and 
that it amounted to a complete extinguishment of the ori- 
ginal contract, so that if the latter were made at Tene* 
riffe, the debt, after such judgment is to be considered as 
arising at New York, and a discharge under the bankrupt 
law of Teneriffe, taking place after the judgment, doea 
not bar the plaintiff 's demand.(j;) 

If the judgment in the state court has been obtained 
against a person residing out of the state, who was never 
served with process, or notified of the existence of the suit^. 
his remedy is the same and no other, as would be open to 
bim if the suit had been brought on the judgment in the 
state court where it was rendered. The court in which 
the judgment was given would, upon motion, accompanied 
by sufficient proof, stay the execution and set aside the 
judgment. The attorney would be liable if he entered an 
appearance without authority, and so would the party if 
the attorney were not clearly able to answer in damages 
for the injury. If the judgment was entered by default for 
non-appearance on the return of the officer, he is liable 

h) lb. Hampton v. M'ConnelL 3 Wheat. 234. 

\x\ Mills o. Duryee. 7 CraDcb, 48 1 . 

{yy Hampton «. M'ConnelL 3 Wheal. 234. See also Annstrong v. 
Canon's executors. 2 Dall. 302. S. P. 

{%) Green v. Sarmiento. 1 Pet 74. Cited in Campbell «• Claudius, 
lb. 484, and in Field v. Gibbs. lb. 155. 
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for Buch return if false. But, if the record of Buch fadg^ 
ment against two, set forth in the declaration, state that 
both the defendants appeared and pleaded, a plea to such 
declaration that the defendant was a resident of aaothw 
state, and that no process was served upon him, nor bad 
he notice or opportunity of defence, that he never appear- 
ed or consented to the proceedings, or authorised any one 
to appear for him, and therefore the judgment is void, is 
ill upon demurrer, inasmuch as the record imports absolute 
verity.(a) 

As to the effect of a judgment recovered in a suit com- 
menced by attachment, if the defendant had personal no- 
tice of the suit, and afterwards appeared and took defence, 
any objection to the proceeding is thereby waived, and 
nil debet cannot be pleaded.(6) No action at law will he 
on the decree of a court of equity for the payment of mo- 
nej&.(c) 

3. Office books. 

The whole of the record that relates to the subject mat- 
ter must, it seems, be certified. For a mere extract from 
the book of the surveyor general of Pennsylvaoia, of in- 
structions to deputy surveyors, was held not to be evidence 
to shew, that a survey of a district was made by a wrong 
sur veyor.(c/ ) Nor are office books evidence, to show ex 
parte proceedings of the board of property in that state, to 
destroy the validity of a party's title.(c) 

As to the certificate of an officer of the government of 
the United States, where, by act of Congress, the secre- 
tary of a territory is required to furnish copies of all the 
executive proceedings of the governor of the territory, to 



(a) Field v. Gibbs. 1 Pet. 156. 

(b) Mayhew v. Thatcher. 6 Wheat 129. See Mills v. Duryee. 7 
Granch, 481. Opinion of Johnson J. Phelps v. Hoiker. 1 IhJL t6U 
Kilburn o. Wood worth. 5 Johns. 37. Kibbev. Kibbe. Kirby, 110. Betfei 
o. Death. Addison's Rep. 265, as to judgments on foreign attachment 
As to the conclusiveness of a decree in chancery^ see Hopkins v. Lee« 6 
Wheat 100. 

(c) Hugh V. Higgs. 8 Wheat. 697. This suit was brought in the cir- 
cuit court of the District of Columbia, in which there b a court of equity. 

(d\ Griffith's lessee t>. Evans. 1 Pet 166. 

(e) lb. See abo Brown's lessee v. Galloway. lb. 291. 
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the president, every six months, a certificate from the se- 
cretary of state of the United States, under seal of his of- 
fice, that certain persons were appointed justices of peace 
for a county in the territory, as appeared by the official 
returns of the secretary of such territory, " remaining in 
the office of this department,'^ is sufficient evidence,(/) 
though such certificate do not state, that such magistrates 
have taken the requisite oaths : for this will be presumed, 
if they are found acting as magistrates.(^) 

Constitution. Art. 4. — Citizens. 

Art. 4. sect. 2. The citizens of each state shall be en- 
titled to all privileges and immunities of citizens in the se- 
veral states. 

It was contended in a case in Maryland, in the year 
1797, that the laws of that state, authorising the proceed* 
ing by attachment against the property of persons not ci- 
tizens of that state, to compel a payment of their debts, 
though liable to be dissolved by entering special bail, was 
a violation of this section : but the general court, (Chase 
and Duval J.) gave it as their opinion, that this section 
meant, that tne citizens of all the states should have the 
peculiar advantage of acquiring and holding real as well 
as personal property, and that such property should be 
protected and secured by the laws of the state, in the same 
manner as the property of the citizens of the state is pro- 
tected. It meant, that such property shall not be liable to 
any taxes or burdens, which the property of the citizens is 
not subject to. It may also mean, that, as creditors, they 
shall be on the same footing with the state creditor, in the 
payment of the debts of a deceased debtor. It secures 
and protects personal rights. And they decided, that the 
law in question was not incompatible with the constitution 
of the United States.(A) 

By the resolution of Congress of the 2d March, 1821, 
providing for the admission of Missouri into the union, it 
was declared to be on condition, that a particular clause 
in her constitution should not be construed to authorise* 



[/) £x parte BoUman and Swtrtwout. 4 Cranch, 114/129. 
If) lb. 

[1) Campbell v. Morrb. 3 Har. &. M'Hen. 635. 
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the passage of any law, and that no law should be passed 
in conformity thereto, by which any citizen of either of the 
states in the union, should be excluded from the enjoymeot 
of any of the privileges and immunities, to which such ci- 
tizen was entitled, under the constitution of the United 
States. This clause, (the 4th clause of the 26th section 
of the 3d article of the constitution of Missouri,) directed 
the legislature of the state to pass laws, " to prevent free 
negroes and mulattoes from coming to and settling in the 
state.'' 

It has been also held, that the above clause of the con- 
stitution means only, that citizens of other states shall 
have equd rights with the citizens of a particular stale^ 
and not that they shall have different, or greater rights. 
Their persons and property must be in all respects, sub- 
ject to the laws of such state. It does nottherefore* alfect 
the right of the legislature of a state, to grant to indivi- 
duals an exclusive privilege of navigating the waters of 
such state, by means of steam boats.(i) 

For all national purposes embraced by the constitution 
of the United States, the states and the citizens f^Hccof 
are one : in all other respects the states are neccssariljr 
foreign to and independent of each other. Hence a bill 
of exchange drawn in one state on a person living in an- 
other is to be considered in reference to the laws of the 
United States as a foreign bill of exchange.(y) 

Constitution. Art. 4. — Fugitives. 

Art. 1. sect 2. 2. A person charged in any state with 
treason, felony, or other crime, who shall flee fron ju^ce, 
and be found in another state, shall, on demand ofid^ exe- 
cutive authority of the state from which he fled, be deli- 
vered up, to be removed to the state having jurisdiction 
of the crime. 

The act of 12th February, 1793, sect. 1. provides, that 
whenever the executive authority of any state in the union, 
or of either of the territories northwest or southwest of 
the river Ohio, shall demand any person as a fugitive from 

(t) LivingstoD v. Van Ingben. 9 Johns. Rep. 507. See also on this 
subject, Murray o. M<Carty. 2 Munf. 393. 

{j) Buckner v. Finley. 2 Pet. S. C. Rep. 586. 
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justice, of the executive authority of any such state or ter- 
ritory to which such person shall have fled, and shall, 
moreover, produce the copy of an indictment found or an 
affidavit made before a magistrate of any state or territory 
as aforesaid, charging the person so demanded with hav- 
ing committed treason, felony, or other crime, certified as 
authentic by the governor or chief magistrate of the state 
or territory from whence the person so charged fled, it 
shall be the duty of the executive authority of the state or 
territory to which such person shall have fled, to cause him 
or her to be arrested and secured, and notice of the arrest 
to be given to the executive authority making such de- 
mand, or to the agent of such authority appointed to re- 
ceive the fugitive, and to cause the fugitive to be deliver- 
ed to such agent when he shall appear ; but if no such 
agent shall appear within six months from the time of the 
arrest, the prisoner shall be discharged, and all costs, or 
expenses incurred in the apprehending, securing or trans- 
mitting such fugitive to the state or territory making 
such claim, shall be paid by such state or territory. By 
sect. 2, any agent appointed as aforesaid who shall receive 
the fugitive into his custody shall be empowered to trans- 
port him or her to the state or territory from which he 
or she shall have fled. And if any person shall by force 
set at Uberty or rescue the fugitive frpm such agent while 
transporting as aforesaid, the person or persons so offend- 
ing shall on conviction be fined not exceeding five hun- 
dred dollars, and be imprisoned not exceeding one year. 
It has been held in South Carolina,(^) that the demand- 
ing, apprehending, and conveying away fugitives from jus- 
tice under these provisions of the constitution and laws 
are ministerial acts wholly intrusted to the management 
and discretion of the executive authority: that the making 
the demand, the transmission of the documents, the modo 
of their authentication, their validity and legal operation, 
are exclusively of executive cognisance, and that the ju- 
dicial authority of the state from which they are sent has 
no control or jurisdiction over the subject. W here, there- 
fore, certain persons were brought up before a judge of 

(k\ State of South Carolina ex parte V^illard and wife ads. The^tata 
of New York. Decided by Judge Rat, July 14th, 1814. Philadelphia 
Daily Adrertiser Aug. 4. 1814. 
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that state by habeas corpus^ who were under arrest by order 
of the executive of South Carolina for the purpose of be- 
ing delivered to an agent of the executive of New Yoik, 
who had demanded them as fugitives from justice in that 
state, bills of indictment being found against them in New 
York for bigamy, their discharge was moved for on vari- 
ous grounds, but the judge decided that he had no power 
or authority to discharge the prisoners, or in any way 
whatever, to interfere with the mandate of the executive: 
and that it must be considered as a case excepted out of 
the state habeas corpus act by the operation of the con- 
stitution and laws of the United States. 

Art. 4. sect. 2. 3, No person, held to service or labour 
in one state under the laws thereof, escaping into another, 
shall, in. consequence of any law or regulation therein, be 
discharged from such service or labour, but shall be deli- 
vered up on claim of the party to whom such service or la- 
bour may be due. 

By the act of 12th February, 1793, sect. 3, when a per- 
son held to labour in any of the United States, or in either 
of the territories on the northwest or south of the river 
Ohio, under the laws thereof, shall escape into any other 
of the said states, or territory, the person to whom such 
labour or service may be due, his agent, or attorney, is 
hereby empowered to seize or arrest such fugitive from la- 
bour, and to take him or her before any judge of the cir- 
cuit or district courts of the United States, residing or be- 
ing within the state, or before any magistrate of a county, 
city, or town corporate, wherein such seizure or arrest 
shall be made, and, upon proof, to the satisfaction of such 
judge or magistrate, either by oral testimony, or affidavit^ 
taken before, and certified by a magistrate of any sucb 
state or territory, that the person so seized or arrested, 
doth, under the laws of the state or territory from which 
he or she fled, owe service or labour to the person claim- 
ing him or her, it shall be the duty of such judge or magis- 
trate, to give a certificate thereof to such claimant, his 
agent, or attorney, which sh^ll be suflicient warrant for 
removing the said fugitive from labour, to the state or ter- 
ritory from which he or she fled. By sect. 4, any person, 
who shall knowingly or willingly obstruct or hinder such 
^ claimant, his agent, or attorney, in so seizing or arresting 
«ueh fugitive from labour, or shall rescue such fugitive Crom 
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such claimant, his agent, or attorney, when so arrested, 
pursuant to the authority herein given or declared, or shall 
harbour or conceal such person, after notice that he or 
she was a fugitive from labour as aforesaid, shall, for ei- 
ther of the said offences, forfeit and pay the sum of five 
hundred dollars : which penalty may be recovered by, and 
for the benefit of such claimant, by action of debt, in any 
court proper to try the same ; saving, moreover, to the 
person claiming such labour of service, his right of action 
for, or on account of the said injuries, or either of them. 

Under the foregoing provisions of the constitution, and 
act of Congress, it has been decided in Pennsylvania, by 
the Supreme Court of that state, that if a female slave es- 
cape from Maryland into Pennsylvania, and afterwards 
become pregnant in the latter state, and be there deliver* 
ed of a bastard child, such child, under the above pro.vi- 
8ions,and the acts of assembly of the state of Pennsylva- 
nia, is born free : the court declaring, that the constitu- 
tion and act of Congress embrace, in such case, only the 
person escaping, and not the issue.(/) 

If a fugitive slave commit any public offence in another 
state, and be detained under the authority of the govern* 
ment of such state, the right of the master must yield to a 
paramount right/m^ 

So it has been neld, by the Supreme Court of Pennsyl- 
vania, that this provision of the constitution is not to be 
construed, so as to exempt slaves, escaping into another 
state, from the penal laws of the latter. If such slave be 
guilty of felony, or of riots, violent assaults and batteries, 
or other offences, which, though not felonious, are dan- 
gerous to the peace of the commonwealth, they are sub- 
ject to prosecution, and punishment. And where the 
slave had absconded from Maryland, and was Qommittod 
to goal in Pennsylvania on a charge of fornication and 
bastardy, committed in the latter state, and an agent of 
the master came on to receive him, inasmuch as fornica- 
tion is treated as a crime by the law of Pennsylvania, and 
where it is accompanied with bastardy, security is requir- 
ed for the maintenance of tlie child, the court remanded 

(Z) CommoDwealth v. Hollowaj. 2 Serg. & Rawle, 306. 11 Niles's 
W. Reg. 28,(1816.) S. C. See ib. 46. 
(m) Glea v. Hodget. 9 Johns. 67. Supreme Court of New Yeric. 
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the slave to prison, to answer the charges of fornication 
and bastardy.(n) But a fugitive slave cannot contract a 
debt in another state, so as to impair the right of the mas- 
ter to reclaim him. If, therefore, a person contract sach 
debt with the fugitive slave in the state to which he fled, 
and, on the master^s coming to reclaim him, sue out an 
attachment against such slave, for the debt, on which the 
slave is arrested by an officer, and forcibly detained and 
imprisoned, although the laws of such state prohibit slav- 
ery, trespass lies, in a court of the state where the master 
resides, to recover damages for the injury .(o) 

From the whole scope and tenor of the constitution 
and act of Congress, it appears, that the fugitive is lo be 
delivered up on a summary proceeding, without the delay 
of a formal trial in a court of common law. If a certifi- 
cate be given by a state judge, agreeably to the act of 
Congress, after a hearing, such certificate is a legal war- 
rant to remove the slave : and no writ of homine rejd^an- 
do afterwards lies, on the part of the slave, in a court of 
the state where such certificate is given, to try his right to 
freedom. Such writ is a violation of the constitution- If 
the slave, in such case, has a right to freedom, he may trj 
it in the state to which he is removed. Where, therefore, 
a judge of a state court, after a hearing on haUas corpus^ 
gave a certificate agreeably to the act of Congress, and 
the slave sued out of the Supreme Court a homine replegi- 
cndoj against the keeper of the prison where he remained, 
the court quashed the writ.(p) 

Constitution. Art. 4. — ^Territories. 

Art. 4. s. 3. 2. Congress shall have power to dispose 
of, and make all needful rules and regulations respecting 
the territory or other property belonging to the United 
States, and nothing in tnis constitution shall be so con- 
strued, as to prejudice any claims of the United States, or 
of any particular state. 

This section is adapted to the territorial rights of the 

^11^ Commonwealth v, Holloway. 8 Serg. & Rawle, 4. 
\o) Glen V. Hodges. 9 Johns. 67. 
p) Wright alias Hall ». Deacon. 6 Serg. & Rawfei 6t. 
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United States beyond the limits or boundaries of any of 
the states, and to their chattel interests. It is not to be 
appUed to a fortress within the limits of a state, which has 
never been ceded to the United States, though it has been 
occupied by them, with the tacit consent of the state, as 
a military post, for the purpose of defence and protec- 
tion ;(y) or, though the title thereto be vested in the Unit- 
ed States, by deed from the former proprietary of the soil 
of the state.(r) 

And so, it seems, land held by the United States, withm 
the limits of one of the states in existence at the adoption 
of the constitution, as a purchaser from an individual, 
without any cession by the legislature, under art. 1. 8. 16. 
is to be governed in respect to the title, by the same rules 
as if it were held by an individual, namely, the lex hei rei 

In erecting a new state out of a territory, it is usual for 
Congress to stipulate for certain rights, as to the lands 
within the same thereafter held or conveyed by them. 
The power of governing and of legislating for a territo- 
ry, is the inevitable consequence of the right to acquire 
and to hold territory. Moreover, under this section, Con- 
gress possessed and exercised the absolute and undisput- 
ed power of governing and legislating for the territories 
erected in Louisiana after its purchase. Congress gave 
them a legislative, an executive, and a judiciary, with such 
powers as it was their will to assign tb those depart- 
ments, respectively. In assigning the judicial power in a 
territory. Congress is not restrained by the limits prescri- 
bed in the third article of the constitution. It has power 
to give a district court of the United States, established 
in such territory, jurisdiction over a case brought by or 
against a citizen of the territory, though he be not a citi- 
zen of a state. Its jurisdiction depends entirely on the 
will of Congress, as expressed in their laws. And it was 
accordingly held, by the Supreme Court, that when Con- 
gress passed the act of the 2d March, 1804, cresting in the 
district court of Orleans territory, the same jurisdiction 

ft 

Iq) The People o. Godfrey. 17 Johns. 225. 

(r) Commonwealth o. Young. 1 Hall's Journ. of Jurisprudence, 47 
Supreme Court of Pennsylvania, Sept. T. 1818. 
(#) United States o. Crosby. 7 Crancb, 1 16. 
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and powers, which were by law given to, or might be ex- 
ercised by, the judge of Kentucky district, they intended 
that the citizens of the territory of Orleans, might sue or 
be sued iq that court, though not citizens of a state, and^ 
therefore, that court had jurisdiction, though the suit was 
against a citisjen of the territory.(/) But, it seems, the 
restrictions in the acts of Congress, as to who may sue 
in a circuit court, or a district court acting as such, and 
as to suits by assignees, were appUcable to such suits.(u) 

r«) Ser6 V. Pitot. 6 Cranch, 332. 

(tt)Ib. See aniet 103. 115. Act of September 24th, 1769,sectkn 
II. 
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CONSTITUTION. ART. VL— SUPREME LAW. 

• 

Art. 6. s. 2. This constitution, and the laws of the 
United States which shall be made in pursuance thereof, 
and all treaties made, or which shall be made under the 
authority of the United States, shall be the supreme law 
of the land; and the judges in every state shall be bound 
thereby, any thing in the constitution or laws of any state 
to the contrary notwithstanding. 

This declaration marks the characteristic distinction 
between the government of the union and those of the 
states. The general government, though limited as to its 
objects, is supreme with respect to those objects.(a) 

An act of Congress, contrary to the constitution of the 
United States, is mill and void. The constitution is a su- 

{>erior and paramount law, which cannot be altered by the 
e^slature ; and courts of justice, when called on to de- 
cide a case in which the constitution and law are oppos- 
ed, are bound to enforce the constitution as paramount, 
and to declare the law void, or modify it according to the 
constitution, if the case admit it. The question, whether 
an act of Congress was constitutional, has been discus- 
sed in the Supreme Court, in a variety of cases,(6) and in 

(aS Cohena v. Virginia. 6 Wheat. 381. 

}b) Hylton e. The United Slates. 3 DaU. 171. Marbury v. Madison. 
1 Crandi, 137. Martin v. Hunter's lessee. 1 Wheat 304. Loughbo- 
rough 9. Blake. 5 Wheat 317. Cohens v. Virginia. 6 Wheat. 264. 
United States o. Smith. 6 Wheat 158. M'Culloch 9. Maryland. 4 
Wheat 316. Osbom v. U. S. Bank. 9 Wheat 738» and othev. 

• 
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Marbury v. Madi80D9(e) the judicial act of September 24 1[^ 
1789, so far as it authorised the Supreme Court to issue 
a mandamus to an officer of .the United States, was de- 
clared to be the grant of an original jurisdiction, in a 
case not warranted by the constitution, and, therefore, 
void. So, where an act of Congress, passed on the 23rd 
March, 1792, entitled, an act to provide for the settlement 
of the claims of widows and orphans, barred by the limi- 
tations heretofore established, &c., imposed on the judg- 
es of the circuit courts, and of the district courts, where 
no circuit court was holden, the duty of determining the 
arrears of pension that ought to be paid to disabled non- 
commissioned officers, soldiers, and seamen, residing in 
their districts, and, for that purpose, required them to ex- 
amine the case, in the manner prescribed, to ascertain 
the degree of disability, and certify the result, and their 
opinions, to the secretary of war, reserving to the secre- 
tary a power to withhold the name of such person, and 
report the same to Congress, if he suspected imposition or 
mistake, and, for these purposes, prolonged their session 
five days, the judges of the circuit courts declined execut- 
ing the act, (most of them altogether. Jay C. J. Gushing J. 
and DuANE I). J., agreeing to proceed as commissioners,) 
on the ground that the act of Congress was an unconsti- 
tutional requisition of duties not properly appertaining to 
the judicial department, and subjected their decisions to 
the revision of an executive officer, and was therefore 
void. The act was shortly afterwards repealed.(</) So, 
the language of the 25th section of the act of September 
24th, 1789, giving a writ of error from the Supreme Court 
of the United States to the highest state courts, in cases 
where is drawn in question the validity of a treaty, &c., 
was restrained by the court so as to conform to tbe con- 
stitution, which confines the judicial power to cases arising 
under treaties, &c.(€) And the words of the 11th section 
of the act of September 24th, 1789, giving the circuit 



(c) 1 Crancb, 173. ante^ 23. 28. 

(d) Note to Hayburn*8 case. 2 Dall. 410. The act dr28tb Febraaij, 
1793, transfeired the duties, in a different shape, to the district jodgcst or 
commissioners appointed by tbem. See anUf 75. 375. 

(e) Art. 9. section 2. 1* Owingao. Norwood. 5 Grancb, 344. wh 
<e, 63. 
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courts cognisance of all suits of a civil nature where an 
alien is party, were held to be confined to controversies 
between a state, or a citizen of a state, and aliens, agree- 
ably to the terms of the constitution.(/) 

In like manner, if the law of a state be repugnant to, or 
incompatible with the constitution of the UnjLted States, 
or laws made in pursuance thereof, or treaties, it is void; 
and the validity of the state laws in these respects has 
been inquired into, and decided upon, in a variety of ca- 
ses.(^) It seems, however, that this power of declaring 
an act of Congress or a law unconstitutional, will be ex- 
ercised only in a clear case.(A) 

A law passed in pursuance of the power of exercising 
exclusive legislation over the district that became the seat 
of government, (the District of Columbia,) is within this 
clause, as fully as any other law passed by Congress; and 
a law of a state, made to defeat the objects it has in view, 
is void. But such law will be confined to the local limits 
of the district, if that appears to have been the intention 
of Congress, in passing it ; especially, if it go to defeat the 
penal laws of a state.(t) 

A law passed by a state, laying a tax which is to operate 
solely on a bank chartered by Congress, located in the 
territory of such state, is unconstitutional and void. It is 
incompatible with the clause, declaring the laws of the 
United Stfetes to be the supreme law of the land, and with 
the exercise of the constitutional powers of the United 
States ; since, if a state might tax such bank, it might tax 
every other object of property existing under, and neces- 
sary to the due execution of the laws of the United States, 
such as the mint, the mail, patent rights, custom house 

(/) Mossman t. Higginson. 4 DalL 11. Hodgson v. Bowerbank. 5 
Cranch, 303. ante^ 115. 

(g) Georgia v. Brailsford. 3 Dall. 1. Ware v. Hylton. 3 Dall. 199. 
Calder v. Bull. 3 Dall. 386. Cooper ©. Telfair. 4 Dall. 14. Fletcher t>. 
Peck. 6 Cranch, 136. New Jersey ©. Wilson. 7 Cranch, 164. Terrett 
V. Taylor. 9 Cranch, 62. Town of Pawlet v. Qaric. 9 Cranch, 335. 
M'CulIoch V. Maryland. 4 Wheat 316. Dartmouth College o« Wood- 
ward. 4 Wheat, 618. Sturgea v. Crowninshield. 4 Wheat. 122. McMil- 
lan o. McNeil. 4 Wheat. 209. Farmers and Mechanics Bank v. Smith. 
6 Wheat. 131. United States v. Brigantine Wilham. 4 HllPs'Law 
Journ. 266. aniCi 363. 

(h) See the cases above cited, and anUf 863. 

(i) Cohens v. Virginia. 6 Wheat. 264. 
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papers, and judiciid process, and all the means emplofed 
by the government, to an extent which would defeat t))p 
^ids of the government. A state can tax only the people 
and property of such state, and objects brought within m 
jurisdiction, but not objects within it introduced by virtue 
of an act o{ Congress, constitutionally made ; for these 
are fn^otected by a paramount authority, which the state 
is restrained from impugning. In these objects are ib- 
volved the common interests of the people of the amon, 
who are not represented in, and have no control over, the 
state authority ; but are protected, in each state, in the 
fair eqjoyment of these objects, by a sanction which the 
people of every state have agreed to, and are bound by. 
Such tax, is a tax on the instrument employed by the go- 
vernment of the union to carry its powers into execution, 
and necessary and proper for carrying on the fiscal opera- 
tions of the government But a state may, by law, tax 
the real property of such bank, in common with other real 
property within the state ; or the int^est held by the ci- 
tizens of such state, in common with the proper^ of the 
same description throughout the state.(ik) 

It has since been decided that a tax on government 
stock of the United States is a tax on the contract, a tax 
on the power to borrow money on the credit of the United 
States and repugnant to the constitution, and therefore an 
ordinance of the corporation of Charleston to levy a tax 
of twenty-five cents on the hundred dollars on all penional 
estate within the limits of the city, consisting of hoods, 
notes, insurance stock, and six and seven per cent stock 
of the United States, was, as respected the latter, r^Hig- 
Bant to that clause in the constitution authorising Congress 
to borrow money on the credit of the United States.(I^ 

It may be seen, by the cases formerly referred to,^m) 
that the state courts have exercised the right of dechuing 
acts of Congress to be contrary to tha constitution of the 
United States, and so far void. Such decisions, it wotdd 
seem, are, in most instances, Uable to revision by writ of 
error in the Supreme Court of the United States, as be- 

(lk)«M<Ci]lloch o. Maryland. 4 Wheats 816. Osboni o. U. & Baidu 
9 Wheat 859. 

J) Weaton v. The City council of Charleston. 2 Pet. 8. C. Rep. 449. 

[m) See jansdiction of state courts and magistrates, tmie. ?80. Bfartin 
0. Hunter's lessee. 1 Wheat. 304. 
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ing cases arising under the constitution and laws of the 
United States : and thus, if circumstances require it, an 
uniformity of decision may generally be secured, in ques- 
tions of this description. (n) 

On the same principle it would seem, it was held, by 
the Supreme Court of Pennsylvania, that it Ijias power to 
decide on the validity of an act of assembly of another 
state, in refi^ence to the constitution of the United States, 
when the question arises in a suit before them, and be- 
comes essential to its decision. Such decision can have 
no effect on the validity of the act of assembly, within the 
jurisdiction of the other state. It only affects the cause 
in which it arictes, and no regard would be paid to it in 
such other state, except so far as it affects that cause.ro) 
As a treaty is declared to be the supreme law of the 
land, it is obUgatory on courts ; and where it affects the 
rights of parties litigating in court, it is as much to be re- 
garded as an act of Congress. If, therefore, after a de- 
cree regularly condemning a prize, a treaty is made, di- 
recting the restoration of vessels so circumstanced, the 
appellate court is bound to decree its restoration.( jo) 

A treaty is in its nature a contract between two nations, 
not a legislative act It does not generally effect, of it- 
self, the object to be accomplished, especially so far as 
its operation is infra-territorial; but is carried into exe- 
cution by the sovereign power of the respective parties to 
the instrument In the United States a difierent principle 
is established. Our constitution declares a treaty to be 
the law of the land.. It is consequently to be regarded in 
courts of justice as equivalent to an act of the legislature 
whenever it operates of itself without the aid of any le^&* 
lative provision. But when the terms of the stipulation 
import a contract, when either of the parties engages to 
perform a particular act, the treaty addresses itself to the 
political, not the judicial department ; and the legislature 
must execute the contract before it can become a rule for 
the court Where, therefore, the Flwida treaty provided, 



(n) A deci^on on a haheag carpus seems to be an exceptioiif as the 
lliw DOW stands. See ohU, 67. See also mUCf Gh. 67* • 

[o) Stoddart «. Smith. 6 Binn. 365. 

>) United SUtes o. The Peggy. 1 Cranoh, 103. JltUe, 59. See 
Ware o. Hylton. 3DaU.244.361. 1 Dall. 283. Actof September 24th, 
1789, sect. 34. 
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that all the grants of lands made by his Catholic majesty 
before a certain day should be ratified and confirmed to 
the persons in possession of the lands to the same extent 
that the same grants would be valid if the territories had 
remained under the dominion of his Catholic majesty, it 
was held thajt until Congress passed an act, the court must 
be governed by the existing laws on the subject.(y) 

In respect to criminal proceedings, we have before re- 
ferred to the case of Isaac WilUams, an American citizen, 
who was charged in the Circuit Court of Connecticut, in 
the year 1799, on two indictments, for accepting, at Gua- 
daloupe, in February, 1797, a commission to cruize against 
British vessels, contrary to the 21st article of the treaty 
of 1794, with Great Britain; and also, for capturing a 
British vessel on the 23d September, 1797, contrary to the 
same article, and was convicted and sentenced to fine and 
imprisonment on both indictments.(r) But, in a late case, 
it is intimated, that it is doubtful, whether a treatv is to be 
considered as of the same character as an act of Congress, 
in respect to criminal ofrcnces.(5) 

This clause of the constitution, operates as well in re- 
spect to treaties made under the former confederation, be- 
fore the adoption of the constitution, as to treaties con- 
cluded afterwards, and annuls any act of assembly passed 
by a state which is incompatible with them. Where, 
therefore, the fourth article of the definitive treaty of 
peace with Great Britain, concluded in September, 1793, 
provided, that creditors on either side should meet with 
no lawful impediment to the recovery of the full value in 
sterUng money of all bona fide debts theretofore contracted, 
and an act of assembly of the state of Virginia had, 
in 1777, authorised a payment by any citizen of that 
state, owing money to a subject of Great Britain, to the 
commissioner of the loan office of that state, whose re- 
receipt should discharge him ; it was held, that notwith- 
standing such payment by a debtor, he was liable, after 
the peace, to the English creditor.(/) 

M Foster v. Neilson. 2 Pet. S. C. Rep. 314. i 

(r)4Hair9Law Journ. 461. 2 Cranch, 82. .^e, 273, ^0. The 
act of 14th June, 1797, (now repealed,) provided for cases of this nature. 
The present act, 20th April, 1818, sect 4, is confined tocniiziog against 
citizens of the United States, or their property. 

(#) The Bello Corunnes. 6 Wheat. 171. AnU, 339. 

(<) Wore 9. Hylton. 3 Dall. 199. 
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In soma instaiiced the president^ &8 that branch of the 

government in which the executive power is vested by the 
constitution, and as enjoined to take care that the lawp 
should be faithfully executed, has exercised the power of 
declaring the state of the nation under existing treaties, 
and of enforcing and carrying into effect the obligations of 
neutrality. Thus in April, 1793, President Washington, 
with the unanimous advice of the heads .of departments, 
issued a proclamation of the neutrality of the United 
States, in the war then existing between France and the 
allied powers.(u) And in August, 1793, the president, 
through the medium of the secretary of the treasury, fram« 
ed a series of rules to govern the conduct of the collectors 
oft he customs in relation to breaches of neutraUty, with 
instructions to them to notify the governor and district at-, 
torney thereof, and torefuse a clearance to a vessel found 
contravening such rules until such vessel complied with 
what the governor should have decided in reference to 
her/t;) 

The case of the ship William, which occurred in the 
same year has been already mentioned.^u;) Other cases 
afterwards arising of similar captures within the jurisdic- 
tional limits of the United States, by French cruizers, 
which, it was considered, the American government was 
bound to redress, in virtue of the treaty of peace with 
Great Britain,(a;) it was arranged, that such vessels should 
be detained under the orders of the French ambassador, 
or consuls, until the government of the United States 
should be able to inquire into the facts,( y) and, after stat- 
ing the evidence, the president sent it to the French am- 
bassador, with a request of restoration, unless he had con- 
tradictory evidence, which he was requeued to furnish.(z) 
The president subsequently declared, that he considered 
the United States bound to effectuate the restoration of, 
or to make compensation for prizes made of any of the 
parties at war with France, subsequent to a certain date» 



(tt) Marsh. Life of Washington, 404. 
v) 1 Wait's State Papers, 45, 47. 
lui\ Ante, 2f8. 
{») Wait's State Papers, 99. 
{y) lb. 144. 165. 
Mlb. 115. 119. 
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by privateers fitted oat of our port8.(a) liistnictkms w&re 
afterwards given by the president, to the governors of the 
different states, to use all the means in their power, far 
restoring prizes taken by vessels illegally fitted out in ^ 
country, found within their ports, and the aid of the cus- 
tom house officers was given to them.(6^ So, in relation 
to captures within the jurisdiction of the United States, 
the governors were empowered to proceed in the first in- 
stance ; they were to notify the district attorney, and the 
attorney to notify the agents of the parties, and consols, 
and recommend arbiters to be chosen by mutual ccmsepC^ 
to decide, whether the capture were made within the ju- 
risdiction of the United States ; according to which, the 
governor might proceed, and deliver the vessel to the one 
party, or the other. If no agreement took place, deposi- 
tions were to be taken, and transmitted to the president, 
for the information and decision of the pre8ident(e) In 
the case of three of the vessels captured, the president 
demanded, of the French, ambassador, that they should 
be given up, according to the determination of the presi- 
dent, but this demand was refused.((/) It was, at the 
same time, repeatedly declared, in the communications of 
the secretary of. state, (Mr. Jefferson,) that no power in 
this country, could take a vessel out of the power of the 
courts, and that it was only because they decided not to 
take cognisance of the case, that it resulted to the exe^ 
cutive to interfere in it(e) After the passage of the act 
of 5th June, 1794, this practice it appears feU into disuse,, 
as the act established the jurisdiction of the courts.(/) 

By the treaty of 1 794, with Great Britain, art 27, it was 
agreed, to deliver up to justice, all persons wbo, being 
charged with murder or forgery, committed within the 
jurisdiction of either, should seek an asylum within the 
countries of the other : provided, that this should only be 
done on such evidence of criminality, as according to the 

[a) Wait's State Papen, 136. 124. 
6) lb. 166. 

c) lb. 196. 

d) lb. 200. 
>) Wait's State Papers, 115. 168. See the 7di aitide of the ix^Uf 

of 1794, with Great Britain, which provided for paymeot by the Uoifeed 
States, for certain of these cases. 
(/) Wait's State Papers, 333. 347. See ante, 219. 
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laws of the place where such furtive or person so charged 
should be found, would justify his apprehension and com- 
mitment for trial) if the offence had been there committed. 
In the year 1797, Jonathan Bobbins was committed to 
gaol in Charleston, South Carolina, on suspicion, ground- 
ed on two affidavits, of having been concerned in a mu- 
tiny on board the British frigate Hermione, in the year 
1791, which ended in the murder of the principal officers, 
and carrying the frigate into a Spanish port ; and the case 
being brought before Bee, district judge of the district of 
South Carolina, by habeas corpus^ the prisoner was, on mo- 
tion in behalf of the British consul, delivered over by the 
judge to an officer of a British armed vessel and carried 
to Jamaica. The district judge held, that a treaty was 
the supreme law of the land, and that the 3d article of the 
constitution, extended the judicial power to cases arising 
under treaties, though there was no act of Congress vest- 
ing such jurisdiction.( g) When, however, this case, which 
attracted much public attention, was discussed in Con- 
gress, it was defended as a case proper for executive, and 
not for judicial determination. It was contended that 

{g) Case of Jonathan Robbing. 1 Hall's Journ. of Jurispradencey 26. 
See it stated, ib. 27, by Judge Bee^ that the judiciary had, in two in- 
stances, in South Carolina, where no provision was expressly stipulated^ 
(by act of Congress,) granted injunctions to suspend the sale of prizes, 
by virtue of existing treaties, and that if it were otherwise there would be 
a failure of justice. One of the cases here referred to, is probably that 
of The consul of Spain i?. The consul of Great Britain, (Bee's Adm. Repl 
263,) where the Circuit Court of South Carolina, on a bill filed, granted 
an injunction to stop the sale of a Spanish prize, taken on the high seas 
by a British frigate, and brought into Charleston, the Chief Justice hold- 
ing, that as there was no treaty that authorised the sale, nor any permis- 
sion of the government shewn, an attempt to sell was inconsistent with 
the sovereignty of the United States. The injunction was granted, till 
further order of the court, unless permission should be sooner obtained 
from the president of the United States. See another case in 1 796, 
(Moodie v. Ship Amity, ib. 89,) where the distoct court refused an in- 
junction, to stop the sale of a British vessel captured by a French armed 
vessel, holding, that the treaty with France excluded all jurisdiction in such 
cases. 

See the principles now settled as to the jurisdiction of the courts of the 
United States, ante, 28. 34. 74. 104. 128. 129. 855. 356. The act of 13th 
February, 1801, sect. 11, (now repealed,) gave the circuit court cogni- 
sance of all cases in law and equity, arising under the constitution and 
laws of the United States, and treaties made, or wkich thoM be made, 
under their authority ^ 

52 



410 CONBTTTXn'IOIf. ART. VL 

President Adams, who on the application of the British 
ambassador, had directed the secretary of state to write 
to Judge Bee, communicating the president's advice and 
request, that the seamen might be deUvered up to the con- 
sul or agent of Great Britain, if such evidence of the fact 
were adduced as was required by the treaty, had the pow- 
er to decide the question, whether the person charged 
should be delivered up under the treaty.(A) 

If a treaty stipulate for the restoration of property cap- 
tured during the war, and not yet definitively condemned, 
it seems, restoration is an executive act, when viewed as 
a substantive act, independent of and unconnected with 
other circumstances, though courts are also to regard the 
treaty as the supreme law, on the question of affirming or 
reversing such condemnation.^ 

In the year 1796, after the treaty with Great Britain 
was ratified by the president and senate, and was pro- 
claimed by the president ; it became a question, how far, 
under the constitution, a treaty was binding on Congress 
as a legislative body. In the discussion of this question 
in the house of representatives, it was contended on the 
one hand, that a treaty was a contract between the two 
nations, which, when made by the president, by and with 
the advice and consent of the senate, was binding on the 
nation, and that a refusal by the house of representatives 
to carry it into effect, was breaking the treaty, and viola- 
ting the faith of the nation. On the other hand, it was con- 
tended, that a treaty which required an appropriation of 
money, or any act of Congress, to carry it into eflfect, was 
not, in that respect, obligatory, till Congress had agreed to 
carry it into effect, and they were at full liberty to make or 
withhold such appropriation or act, without being charge- 
able with violating the treaty, or breaking the faith of the 
nation. Accordingly, the house of representatives passed 
a resolution, calling on President Washington, to lay be- 
fore them the instructions to the minister, (Mr. Jay,) who 

(A) Speech of C. J. Marshall, \vhen a member of the house of re- 
presentatives of the United States. 6 Wheat. Append. 4 Waiters State 
Papers, 302. See also Bee's Admiralty Reports, 266, where the order 
for the delivery of Robbins purports to be *^ in consideration of the cir- 
cumstances, and at the particular request of the president of the United 
States." Mr. Mabshaix's Speech is also published there. 

(t) United States «. Schooner Peggy. 1 Cranch, 109. See Ware «. 
Hylton. 3 Dall. 270. AfUe, 357. 
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had negotiated the treaty with Great Britain, and the cor- 
respondence and documents, except so far as, on account 
of the pending negotiation, they were improper to dis- 
close. The president declined a compliance with the re- 
quest ; stating, among other reasons, that a treaty, duly 
made by the president and senate, became the law of the 
land, and was obligatory ; that the assent of the house of 
representatives was not necessary to the validity of a 
treaty, and, therefore, the papers requested could not come 
under the cognisance of the house of representatives, ex- 
cept for the purpose of impeachment, which was not stat- 
ed to be their object. The house of representatives, there- 
upon, passed resolutions, disclaiming the power to inter- 
fere in making treaties, but asserting their right, whenever 
stipulations were made on subjects committed to Con* 
gress by the constitution, to dehberate on the expediency 
of carrying them into effect : and in legislating on several 
treaties then before them, they struck out the words, " that 
provision ought to be made by law," and substituted words 
which declared merely the expediency of passing the neces- 
sary laws.(y) 

In the session of 1815-16, the question as to the effect 
of a treaty, arose again in Congress, and was elaborately 
discussed in both branches. A commercial treaty had 
been made at London, in the month of July preceding, 
between the United States and Great Britain, by which it 
was agreed to abolish the diserimina^ng duties on British 
vessels and cargoes, then existing under the acts of Con- 
gress, and a bin was passed in the house of representa- 
tives, particularly enacting the same stipulations as the 
treaty coiitained. But it was rejected in senate, that bod? 
having passed a bill of their own, which simply declared^ 
that so much of any act of Congress as was contrary to 
the treaty, should be deemed and taken to be of no force 
or effect. This bill was amended m the house, by striking 
out the words, " and declared," and substitutmg the ori- 
ginal bill, which the senate had rejected ; these amend- 
ments were, however, rejected in the senate, and the dif- 
ference between the two houses terminated in the ap- 
pointment of committees of conference, by whose recom- 
mendation the above mentioned amendments of the house 

(j) 5 Marsh. Life of Wash. 651. 660. 664. 
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were relinqtiighed, and the bill passed as proposed by the 
senate in a declaratory shape, with some modificalioos, 
not affecting the principles in dispute. 

It belongs exclusiyely to the government, to recogmfle 
new st&tee that arise in the revolutions of the world* Uiir 
til such recognition, either by our own govermnent^ or 
that to which the new state belonged, courts of justice 
are bound to consider the ancient state of things as re- 
maining unaltered. The rival chiefs in the island of St 
Domingo were, therefore, not considered foreign princes 
or states, within the act of 5th June, 1794, prohibiting the 
fitting out any ship for the service of one foreign state or 
prince, to cruise against another.^ A:) 

A treaty need not be stated m pleading : for it is the 
supreme law of the land of which all courts must take no- 
tice.(/) 

It seems, the authority to declare a treaty to have been 
violated, and to be therefore void, belongs only to Con- 
gress ; the judiciary cannot exercise it.(m) Whether the 
judiciary have power to declare an article of a treaty to 
be unconstitutional, and therefore void, quefy,(n) 

A construction of the constitution in relation to a differ- 
ent department of the government, has been given by the 
legislative department, m the passage of an act of Coor 
gress. Thus, in the first Congress, when the bill for es- 
tablishing the department of secretary of foreign affairs, 
(which, by a subseq^jent act, was made that of the secre- 
tary of state,) was pending in the house of representa- 
tives, the question arose, by whom such officer should be 
removable. The bill contained a clause, making him ex- 
pressly removable by the president, and was agreed to in 
conmiittee in that shape : but, lest the power of removal 
might, thereafter, appear to be exercised by virtue of a 
legislative grant only, and in order to shew the opinion of 
the hcmse, that it was by fair ccxistruction, fixed in the 

(k) Gelstono. Hoyt S Wheat 324. See United .States e; Palmer. Z 
Wheat. 630. AnUt 337. 

7) Martin v. Hunter'a lessee. 1 Wheat 360. 

[m) Ware e. Hylton. 3 DaU. 861. Ibedell J. 

[n) lb. 237. Cbasb J. See the case of Jonathan Bobbins. 1 HaD's 
Jonrn. of Jori8prudence» 13, where it was contended that the 27th arti- 
cle of the treaty of 1794, with Great Bntain^was nnconttitutioBa] ; and 
Uniled States v. Schooner Peggy. I Cranch, 109. 
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president, by the constitutiofi, this clause was afterwards 
struck out, and in the second section it was provided, that 
there shoidd be in the said department an inferior officer 
to be called chief clerk, ^' who, whenever the said princi- 
pal officer shall be removed from office by thepretident of the 
Xfnited States^ or in any other vacancy,'' shall have charge 
of papers, &c.(o) The bill was thus passed into a law, S"- 
ter an animated discussion, thereby clearly implying the 
power of removal to be solely in the president, and this 
construction, on an important point, has ever since pre- 
vailed.(/>) 



t 



[o) Act of July 27, 1789, sect 2. 

p) 5 Marsh. life of Washington, 199, 200. Debates of the first ses- 
sion of Congress, 1789. 6ee antey 372.* The same language was used 
in the second section of the act of the 7th August, 1789, for establishing 
the department of wan See, also, the 7th section of the act to establish 
a treasury department ^ ^ September, 1789« 
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CONSTITUTION. AUT. V.— MAKING AMENDMENTa 

Art. 5. Congress, whenever two-thirds of both hoases 
shall deem it necessary, shall propose amendments to this 
constitution, or on the application of the legislatures of 
two-thirds of the several states, shall call a convention for 

{)roposing amendments, which, in either case, shaU be va- 
id, to all intents and purposes, as part of this constitatioo, 
when ratified by the legislatures of three-fourths of the 
several states, or by conventions in three-fourths thereof 
as the one or the other mode of ratification may be pro- 
posed by Congress. Provided^ that no amendment, which 
may be made prior to the year 1808, shall, in any maimer, 
affect the first and fourth clauses in the 9th section of the 
first article ; and, that no state, without its consent, shaU 
be deprived of its ^equal sufifrage in the senate. 

It is not necessary that an amendment to the constitn- 
>tion, proposed in Congress, and adopted by two-thirds of 
both houses, should be submitted to the president for his 
appro|3ation.(a) 

(a) HoUingsworth o. Virginia. 3 Dall. 878. 



[415] 
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C(mstitution.'''^mendments* 



CONSTITUTION. AMENDMENTS.— ART. 11. 



Art. 2. The judicial power of the United States shall 
not be construed to extend to any suit in law or equity^ 
commenced or prosecuted against one of the United 
States, by citizens of another state, or by citizens or sub- 
jects of any foreign state. 

The Supreme Court having decided, that assumpsit 
might be maintained against a state by a citizen of anoth- 
er state,(a) the state of Massachusetts, being sued among 
others, proposed this amendment to the constitution, and 
it was duly ratified.(6) It has been assigned as the rea- 
son of its adoption, that aU the states, when the constitu- 
tion was adopted, were greatly indebted, and an appre- 
hension was extensively entertained, that suits would be 
brought for these debts in the courts of the United States, 
and that the states would not be left to adjust them, or 
other claims against them.(c) 

A suit between individuals, where a state is not neces- 
sarily a defendant, and has had neither possession of, nor 
property in the money sued for, is not within this amend- 
ment, although a state suggest a title in itself to the sum de- 
manded. As where the suit was brought by certain indi- 
viduals against others in the district court of the district 
of Pennsylvania, as a court of admiralty, to recover money 
which the former court of appeals, under the confedera- 
tion, had decreed to belong to the plaintifis, but which a 
state claimed, and in opposition to the decree of the court 

fa) Ante^ 25. 

[b) 1 Tucker's Black. 163. 

[e) GohoDS V. Vuginia. 6 Wheat. 406. 
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of appeals, the marshal of the state court of admiralty had 
paid the money to the judge of that court, who delivered 
it to the defendant's testator, then treasurer of the state, 
who received it for the use of the state, but gave a bond 
of indemnity to the judge, invested the money in certifi- 
cates, and annexed a memorandum thereto, that the cer- 
tificates would be the property of the state, when the state 
released him from the bond of indemnity, which certifi- 
cates he afterwards funded in stock of the United States. 
The property remained in his possession after he ceased 
to be treasurer, and in that of his executors, until after the 
institution of the suit, when the state, by act of assembly 
compelled a payment to them by the executors, undertak- 
ing to indemnify them, and to defend them against process 
to recover the money. It was determined, that tne pro- 
perty was held by the testator as an individual, and not as 
treasurer, and never belonged to the state, nor was in its 
possession, and the suit not being against the state, the 
court had jurisdiction.(c/ ) 

The legislature of the state of Ohio, on the 8th Februa- 
ry, 1819, passed an act, to levy and collect a tax upon 
each office of discount and deposit established by the 
bank of the United States within that state, namely, one 
at Cincinnati, and the other at ChiUcothe. One of the 
defendants, Osborn, the auditor of the state, in conformi- 
ty with the provisions of the act, (notwithstanding an in- 
junction from the circuit court of the United States, pre- 
viously served upon him,) in September, 1819, issued his 
warrant to the other defendant. Harper, who entered the 
banking house at ChiUcothe, and forcibly took therefix>m 
100,000 dollars. On a motion to the circuit court, for a 
rule to shew cause, why an attachment should not issue 
against the defendants, for a contempt, in disregarding 
the injunction, it was objected, that the proceedings were 
against the auditor of the state of Ohio, and were in effect 
suing the state ; that they went to control the coUection 
of state revenue ; prohibit the state officers from execu- 
ting the laws of the state; and that, under the above ar- 
ticle of the amendments, the court had no jurisdiction : 
but the court decided, that a suit against a state officer 

(d ) United Sutes v. Peters. 5 Crancb, 1 16. See also amte^ 24. 
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is not necessarily a suit against a state ; and though he 
acts by virtue of a law of the state, yet if that law be un- 
constitutional it is a nullity, and he is individually respon- 
sible; that if a state passes avoid law, an officer acting 
under it may be enjoined, and the law taxing the branch 
bank being unconstitutional, according to the decision of 
the Supreme Court of the United States in the case of 
M'CuUoch V. the state of Maryland,(fi^ the court had juris- 
diction; and the rule was made absoiute.(/) 

On appeal to the Supreme Court of the United States, 
the latter court decided it to be a rule which admitted no 
exception ; that in all cases where jurisdiction depends 
on the party, it is the party named in the record : conse- 
quently the 1 1th amendment is of necessity limited to those 
suits in which a state is a party on the record.(p-) 

A writ of error from the Supreme Court of tne United 
States to a state court, to remove a judgment in which a 
state is plaintiff, for the purpose of re-examining the ques* 
tion raised below, whether that judgment is in violation 
of the constitution or laws of the United States, is not a 
suit commenced or prosecuted, within the meaning of this 
amendment, and will be sustained. Whether a writ of er- 
Yor in such case, the effect of which would be to restore 
the party to the possession of a thing which he demands, 
would be within the amendment, is not decided.(A) Nor 
is a writ of error within this amendment, which is sued 
out from the Supreme Court to bring up a judgment in a 
state court, rendered in favour of a state against one of its 
own citizens : for the prohibition against commencing or 
prosecuting a suit against a state, is limited to one com- 
menced or prosecuted " by a citizen of another state, or 
by a citizen or subject of a foreign state."(i) As thij ' 
amendment does not comprehend controversies between 
two or more states, or between a state and a foreign state^ 



f: 



>) 4 Wheat. 316. ante, 404. 

/) Bank of the United States o. Osborn and Harper. Nat. TntelL 
October 7, 1820, and Niles^s lleg. It appears a aimilar decision was 
had in Kentucky. 

(g) Osborn v. U. S. Bank. 9 Wheat. 857. 

(A) Cohens e. Virginia. 6 Wheat. 412. 

(t) lb. 412. 
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the inruklietion of the coiHt still extends to these ca« 

Be8.( jD It is also said, that this amendment is confined 
strictly to suits at law, or in equity, and does not compce- 
hend suits of admiralty and maritime jurisdictioQ.(ib) 

The circumstance that a state is a corporator in a bank 
chartered under its laws, does not exempt such bank from 
being sued in the courts of the United States, by virioe 
of this amendment* The state must be party on record. 
By becoming a corporator, it lays down its sovereignty 
and acts on a footing with other corporators. U. S. Bank 
t;. Planters Bank. 9 Wheat 904. 

Art. 5. No person shall be held to answer for a capi- 
tal or otherwise infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases arising in 
the land or naval forces, or in the militia when in actual 
service, in time of war or public danger ; nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or limb ; nor shall be compelled, in any 
criminal case, to be a witness against himself, nor be de- 

f)rived of life, liberty, or property, without due process of 
aw ; nor shall private property be taken for public use 
without just compensation. 

If, in a capital case, the jury are unable to agree, the 
court may, in their discretion, discharge them from giving 
any verdict upon the indictment, without the consent of 
the prisoner, and such discharge is no bar to a subse- 
quent trial for the same offence. They ought, however, 
to exercise this power with great caution, and where there 
is a manifest necessity for the act, or the ends of public 

1'ustice would otherwise be defeated. United States v. 
?erez. 9 Wheat. 579. 

Art. 7. In suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved. 

W here a state law provided that an occupying claimant 
should not be evicted until fully paid the value of all last- 
ing and valuable improvements by him made, unless he 
refused to pay the person setting up and proving an ad- 

(j) lb. 406. 

(Jc) United Stated 9. Bright and others. 3 Hall's Law Joorn. tth. 
Washikotom J. 
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verse and better title, the value of the lands withoot the 
improvements, and directed the court to appoint commis- 
sioners to make such valuation, it was held that in ejecU 
ment in a court of the United States in that state, commis- 
sioners couM not be appointed, but the party might apply 
to the equity side of the court to appoint commissioners, 
and to enjoin execution of the judgment till its decree 
flbould be'compUed with.(/) 



(/) Bank of Hamilton «• Dudley^a lessee. 2 Pet S. O. Rep. 625. 
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Bt the 2d section of the act of September 24th, 17899 
it was enacted, that until further provision should be made, 
and except when by that act or other statutes of the Unit* 
ed States it was otherwise provided, the rates of fees, ex- 
cept fees to judges in the circuit and district courts, in 
suits at common law, should be the same in each state re* 
spectively as were then used and allowed in the Supreme 
(;ourts of the same. And the rates' of fees in causes of 
equity and of admu-alty and maritime jurisdiction, should 
be the same as were then or had been last allowed by the 
states respectively in the court exercising supreme juris- 
diction ia such causes. This act was suffered to expire 
at the end of the session of 1791-2,(a) 

It was suppUed by the acts of 8th May, 1792, and March 
1st, 1793. The 2d section of the act of March 1st, 1793, 
provided express fees and compensations to the marshals, 
clerks of the supreme, circuit, and district courts, grand 
and petit jurors, witnesses, and district attorney.(6) This 
section was repealed by the 2d section of the act of 28th 
February, 1799, which enacts that the compensation to 
the several officers therein mentioned shall be as follows, 
wiz: 

To the marsbab of the several districts of the United 



\ 



ah Sea miUf SO. 
h) See poH. 
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Stfttesy for the eerme of any writ, wartaiit, attajehnMiit, 
cur process, issuing out of any courts of the United States, 
two dollars ; and in case there be more than one person 
named in the said writ, warrant, attachment, or process, 
then two dollars for each person so named. For his tra« 
vel out in serving each writ, warrant, attachment, or pro- 
cess aforesaid, five cents per mile, to be computed from 
the place of service^ to the court where the writ or pro- 
cess shall be returned ; and if more persons than one are 
named therein, the travel shaft be compated from the court 
to the place of service which shall be the most remote, 
adding thereto the extra travel which shall be necessary 
to serve it on the other. For each bail bond fifty cents. 
For actually summoning witbesses or appraisers, each 
fifty cents. For every commitment or discharge of a [nti* 
soner, filly cents. For every proclamation in the admi- 
ralty thirty cents. For sales of vessels or other property, 
and for receiving and paying the money, for any sum un- 
der five hundred dollars, two and one half per cent ; for 
any larger sum, one and one quarter per cent upon the 
excess. For summoning each grand and other jury, four 
dollars : jprovided^ that in no case shall the fees for sum- 
moning jurors to any one court exceed fifty dollars and in 
those states where jurors by the laws of the state are 
drawn by constables or other officers of corporate towns 
or places, the marshal shall receive for the use of the offi- 
cers employed in summoning the jurors and returning the 
venire, the sum of two dollars, and for his own trouble in 
distributii\g the venire, the sum of two doDars. For at- 
tending the supreme or circuit court, five dollars per day, 
and for attending the district court where such court has 
the powers and cognisance of a circuit court, five dollars 
per day ; and for attending the district courts in other 
cases four dollars per day, and at the rate of ten cents 
per mile for his travel from the place of his abode to ei- 
ther of the said courts. For all other services not there- 
in enumerated, except as should be there after prorided, 
such fees and compensations as are allowed in the Su- 
preme Court of the state where such services are render- 
ed. And the annual sum of two hundred doUars as a fiiU 
compenaaticH) for all extra services should be allowed to 
each marshal for the districts of Tennessee, Kentucky, 
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New HuDfiilucey Vtraumt) and Maiiier.(e) This ii»e for 
attending on the courts, however, was taken away from 
the marshal of the districts of Massachusetts, Rhode 
Island, Connecticut, southern district of J^ew York amd 
Pennsylvania by the act of Ifith April, 1814, sect. L but 
restored by the act of 8th March, 1824. 

The fees and compensation to the marshal where the 
goviernment is a party to the suit and they are chargeable 
to the United States are payable by the treasury on a cer-* 
tificate of the'court or one of the judges.((/ ) 

By sect. 3 of the act of February 28th, 1799, the com^ 
pensation to the clerk of the supreme court, shall be as fol» 
lows, viz : for his attendance in court ten dollars per day ^ 
and for his other services double the fees of the clerk of 
the Supreme Court of the state in which the Supreme 
Court of the United States shall be holden. 

To the clerks of circuit and district courts in each state re« 
spectively, the same fees as are allowed in the Supreme 
Court of the said state, with an addition thereto of one 
third of said fees ; and five dollars per day for his attend- 
ance at any circuit or district court, and at the rate of ten 
cents per mile for his travel from the place of his abode to 
either of the said courts. And in case a clerk of a court 
of the United States perform any duty which is not per*- 
formed by the clerks of the state, and for which the laws 
of the state make no provision, the court in which such 
service shall be performed shall make a reasonable com«* 
pensation therefor. The act of April 18th, 1814, sect 1. 
however, takes away this fee for attendance from the 
clerks of the district and circuit courts of the districts of 
Massachusetts, Rhode Island, Connecticut, the southern 

(e) A similar provision as to extra compensation is made in favour of 
the marshal of Ohio by the actof 19th February, 1803, sect. 5, of Louisi* 
ana by the act of 8th April, 1820, of the respective territories by the act 
of February 27lh, 1813, of Indiana by the act of 3d March, 1817, of 
Mississippi by the act of 3d April, 1818, of the Western district of Vir* 
ginia by the act of 4th February, 1819, of Illinois by tho act of March 
3d, 1 819. The marshal of Alabama is by the act of ^Ist April, 1630, to 
receive two hundred and fifty dollars annually. The marshal of Missouri 
is by another act to receive an annual sum, and by the act of May 15ih, 
f 820, the marshal of the western district of Pennsylvania and northern 
4i*iict of N«w York are to be allowed annually two honored dc^lara 
eac|>-, ,. ■ • 

{d) The Antelope. 12 Wheat. 646. 
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district of New York, and Pennsjlvatiia* It has been 
ttfice restored by the act of 8th March, 1824. 

The act of 28th February, 1799, sect. 4. farther pro- 
vides that the compensation to the atiomey of the resp&rfivt 
(ksiricti of the United States shall be as follows, viz: for 
each day which any such attorney shall necessarily attend 
on the business of the United States during the session 
of any district or circuit court five dollars: for travelling 
from the place of his abode to such court ten cents per 
mile : and such fees in each state respectively as are a^ 
lowed in the Supreme Court thereof: and in the district 
courts his stated fees in the cases herein mentioned, shall 
be as follows, to wit ; for drawing interrogatories, five 
dollars ; for drawing and exhibiting libel, claim, or an- 
swer, six dollars ; and for all other services in any one 
cause, six dollars. And the annual sum of two hundred 
dollars as a fall compensation for all extra services shall 
be allowed and paid by the United States to each district 
attorney for the districts of Maine, New Hampshire, Ver- 
mont, Rhode Island, Connecticut, New Jersey, Delaware, 
Virginia, North Carolina, Georgia, Kentucky, and Tea- 
nessee.(tf) By the act, however, of 18th April, 1814, the 
compensation allowed for attending on the courts was 
taken away from the district attorneys of the districts of 
Massachusetts, Rhode Island, Connecticut, the southern 
district of New York, and Pennsylvania, but restored by 
the act of March 8th, 1824. The 5th section of the act 
of 28th February, 1799, enacts that for all services in cri- 
minal cases performed by the attorney for the district of 
Virginia, and for which no fees are allowed bylaw for 
similar services in the courts of that state, he shall be al- 
lowed such sum or sums as the court in which the same 
is rendered shall consider a reasonable compeosatioa 
therefor.(/) 

The fees of jurors and witnesses, and cryers are estab> 

(e) By the acts referred to in the proceeding note, the same annoal 
compensation of two hundred dollars is allowed to the district attorneys 
of the districts of Ohio, Indiana, Mississippi. Western district of Virgi- 
nia, Illinois, Alabama, Western district of Pennsylvania, and Southern 
district of New York : the sum of two hundred and fifty dollars per an- 
num is allowed in the territories, and in Louisiana six hundred and fifty 
dolltfys. See tlie preceding note. 

(/) See the act of 4th Februaiji 1819, establishmg tte western db- 
trict of Virginia. Sec. 3. 
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Inhed by the sane act, sect 6, 7,( g\ and regulatiicms 
made in the cases of iiifonDers.(A) The mode of reco«* 
very of fees estabhshed is pointed out in the 6th sect of 
the act of 8th May, 1792.(t) 

In relation to ^attomtes and counsellors fees, the act of 
March 1st, 1793, sect. 4. enaoted that there should be al- 
lowed and taxed in the Supreme, circuit, and district 
courts, in favour of the parties obtaining judgments there- 
in, such compensation tor their travel and attendance and 
jbr attornies and counsellors fees, (except in the district 
courts, in cases of admiralty and maritime jurisdiction,) 
as were allowed in the Supreme or superior courts of the 
respective states. This act which was originally limited- 
in duration, was continued in force by the act of 31st 
1796, for two years, and from thence to the end of the 
next session of Congress thereafter Of course the peri- 
od of its limitation was the 3d March, 1799. The act of 
February 28th, 1799, continued one of its sections, the se- 
cond, and expressly repealed one other, the third, without 
noticing the first and fourth sections, which relate to the 
fees 6f counsellors and attornies.(A:) 

In admiralty cases the acts of Congress are still mo^e 
explicit, as to the fees of the clerk. They were first spe- 
cifically estabhshed by the 2d section of the act of 1st 
March, 1793, which is continued by the 3d section of the 
act of 28th February, 1799, and are as follows. 

m 

For drawing every stipulation, process, monition or sub- 
poena, for each sheet containing ninety words, fifteen 
cents. 

And for engrossing each sheet, ten cents. 

Entering the return of process, fifteen cents. 

Filing every libel claim, pleading, or other paper, six 
cents. 

Copies of the pleadings, interrogatories, depositions, 

(g) See ante 158, 166, 250. 

(hS See ojite, 223. (Q AaUe, 223, 248, 250. 

(k) The first section gave the following fees to the counsellor or at< 
torney in the district court in admiralty and maritime proceedings. For 
drawing and exhibiting libel claim or answer, in each cause, three dol- 
krt. Drawing interrogatories, three dollars. And aH other serrices in 
any one cause, three dollars. » 

54 
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and exhibits, when required, for each sheet of ninety words;, 
ten cents. 

Entering each proclamation, fifteen cents. 

Entering each default, twelve cents. 

Entering every rule of court, fifteen cents. 

Examining each witness, and drawing his deposition, 
for each sheet containing ninety words, fifteen cents. 

Certifying each exhibit or writing shewn to a witness, 
at his examination, twenty-five cents. 

Drawing every decree or decretal order, for each sheet 
containing ninety words, fifteen cents. 

And for entering the same in the minutes, for each sheet 
as aforesaid, ten cents. 

For drawing a record, or making a copy of the pro- 
ceedings, for each sheet containing ninety words, fifteen 
cents. 

But no pleading, deposition, exhibit, or other writing 
to be inserted therein verbatim^ or in hasc verba^ shall be 
computed as part of any such draft. 

Entering a record in the register, or engrossing or co- 
pying proceedings or records, to be sealed or exemphfied, 
for each sheet of ninety words, including all the pleadings, 
depositions, exhibits and writings, inserted therein, ten 
cents. 

Every certificate, twenty cents. 

Entering every return of appraisement or sales, for each 
sheet of ninety words^ ten cents. 

Affixing the seal to any paper when required, twenty- 
five cents. 

Drawing commissions to examine witnesses, for each 
sheet containing ninety words, fifteen cents. 

And for engrossing the same, if on parchment, includ- 
ing the parchment, twenty cents. 

And if on paper, for each sheet of ninety words, ten 
cents. 
Swearing each witness in court, ten cents. 
For every entry or writing not mentioned or described, 
such allowance shall be taxed as for similar services here- 
in mentioned. 

For all money deposited in court, the compensation 
was allowed of one and a quarter per cent This is, how- 
ever, now altered as to all cases.(/ ) 

{D See antef Circuit Court Practice. 
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On the 8th January, 1795, in purBoance of a resolution 
of Congress, William Bradford Esquire, the Attorney Ge- 
neral of the United States, made to them a detailed re- 
port of the fees and regulations primer to be estabUshed 
in the courts of the United States. 



EQUITY RULES. 



ThefoUoxoing rides of practice for the Courts of EqMty oftJu 
ifmted States, were adopted by the Supreme Court, at Feb- 
ruary term, 1822. 

1. Rules shall be held monthly in the clerk's office on 
the first Monday in every month, for the purpose of enter- 
ing all proceedings and orders which may be entered at 
the rules, and which are not taken or made in open court. 
The rules shall be held under the direction of the clerk j 
but either of the judges of the court may make or allow 
any special orders in any cause, not inconsistent with the 
regulations herein prescribed, which shall be entered m 
the rule book, and take effect acccordingly. 

2. All process shall be made returnable to the next suc- 
ceeding term, or to any intermediate rule day at the elec- 
tion of the party praying the same, and the return of the 
said process « executed" shall be effectual whereon to 
ground any subsequent proceedings. If the party be not 
found, a copy served by the person leaving the same shaU 
be left with his wife, or any free white persoft who is a 
member of his or her family, at his or her dwelling-house 
or usual place of abode, and the truth of the case shall be 
returned ; and whereon such process shall not be execut- 
ed, the clerk is directed to issue other similar process, if 
the same be required by the party at whose instancy the 
original process was sued out; and if upon such second 
process the party be not found, a copy shall be again left 
in like manner as is hereinbefore directed, and upon a se-. 
cond return that the party is not found, and that a copy 
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has been left bs is herein directed, the same proeeeiings 
nay be had as on process returned executed. 

3. Where any person, either plaintiff or defendant, in 
any suit, shall be dead, it shall be lawful for the clerk dar- 
ing the recess of the courts upon apphcation, to issue pro- 
cess to bring into court the representative of such deceas- 
ed person. 

4. The plaintiff shall file his bill before or at the time of 
takingout the svJmosna. 

5. The plaintiff may amend his bill before the defendant 
or his attorney or solicitor hath taken out a copy thereof^ 
or in a small matter afterwards, without paying cost ; but 
if he amend in a material point after such ciopy obtained, 
he shall pay the defendant all costs occasioned thereby. 

6. The day of appearance shall be the rule day after the 
process is returned executed, or after the second return of 
a copy left, ifths process shall not be exectUed^ when the pro- 
cess is returnable to the rules, or the rule day next suc- 
ceeding the term, where the process shall be retumftble to 
a term of the court; and if the defendant shall not appear 
and file his answer within three months after the day of 
appearance, and after the bill shall have been filed, the 
plaintifi' may proceed to take his bill for confessed, and 
the matter thereof shall be decreed accordingly ; which 
decree shall be absolute, unless cause be shown at the 
term next succeeding that to which the decree shall be re- 
turned executed. 

7. If the defendant cannot be found, it shall be sufficient 
service of any decree w««, to leave a copy thereof with his 
wife, or any free white person who is a member of his or 
her family ; and if no such person be found, then it shaU 
be sufficient service to publish the same in such paper of 
the district as may be designated by the court for such 
time as the court shall direct. 

8. AH process shall be executed by a sworn officer, or 
affidavit must be made of the service thereof^ when exe- 
cuted by any other person. 

9* Every defendant may swear to his answer before any 
justioe or judge of the United States, or a commissioner 
or master, or other person appointed by the couitt or a 
judge of any court of a state or territory, or justice of the 
pwoe, or notary public of any state or territory. 

la If th^ defendant does not file his answer witiiiii 
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three months aAer ^e stApmna be petumefil< aid executed^ 
or after a second return of a copy left having been mad^ 
at least three months, plaintiff may either proceed on his 
bill as confessed, or have a general commission to take 
depositions ; or he may move the court for an attachment 
to bring in the defendant to answer interrogatories, at his^ 
election, and may proceed to a hearing in the two last 
cases, as if the answer had been filed, and the cause was 
at issue. Provided^ that the court may, on cause shown, 
allow the answer to be filed, and grant a fiirther day for 
hearing. And when a party is in custody on such writ of 
attachment, he shall be detained in custody until he shall 
file his answer, or be discharged by order of the court, or 
one of the judges thereof. 

11. No special replication to an answer shall be filed 
but by leave of the court, or one of the judges thereof for 
cause shown ; and if any matter alleged in the answer 
shall make it necessary for the plaintiff to amend his bill, 
he may have leave to amend the same with or without 
costs, at the discretion of the court 

12. When a cross bill shall be exhibited, the defendant 
or defendants to the first bill shall answer thereto, before 
the defendant or defendants to the cross bill shall be com- 
pelled to answer such cross bill 

13. The complainant shaU put in the general replica- 
tion, or file exceptions within two calendar months after 
the answer shall have been put in. If he fails so to do, 
the defendant may leave a rule to reply with the clerk 
of the court, which being expired, and no replication or ex- 
ceptions filed, the suit may be dismissed with costs^ but 
the court may, for cause, order the same to be retained on 
payment of costs. 

14. If the plaintiff's attorney or solicitor shall except 
against any answer as insufldicient, he may file his excep- 
tions, and leave a rule with the clerk to make a better an- 
swer within two calendar months; and if within that time 
the defendant shall put in a sufiicient answer, the same 
shall be received vyitJiout costs ; but if any defendant in- 
sists on the sufiiciency of his answer, or neglects or refoses 
to put in a suflSicient answer, or shall put in another in- 
rafficient answer, the plaintiff may set down his excep- 
tions to be argaed at the next term ; and after the expira- 
tion of that nu6t or any second insufficient answer put in^ 
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no farther or other answer shall be received but on pajr- 
inent of costs. 

15. If, upon argument, the plaintiff's exceptions shall 
be over-ruled, or the defendant's answer adjudged insuffi- 
cient, the plaintiff shall pay to the defendant, or the defen- 
dant to the plaintiff, such costs as shall be allowed by the 

court 

16. Upon a second answer being adjudged insufficient, 
costs shall be doubled by the court, and the defendant 
may be examined upon interrogatories, and committed 
until he or she shall answer them ; or the plaintiff may 
move the court to take so much of his bill as is not an- 
swered for confessed, and may file his replication, obtain 
commissions, and proceed to hearing in the usual man- 
ner. 

17. Rules to plead, answer, reply, rejoin, or other pro- 
ceedings not before particularly mentioned, when neces- 
sary, shall be given from month to month with the clerk 
in his office, and shall be entered in a rule book for the 
information of all parties, attornies^ or solicitors concern- 
ed therein, and shall be considered as sufficient notice 
thereof. 

18. The defendant may at any time before the bill is 
taken for confessed, or afterwards with the leave of the 
court, demur or plead to the whole bill, or part of it, and 
he may demur to part, plead to part, and answer as to the 
residue ; but in any case in which the bill charges fraud 
or combination, a plea to such part must be accompanied 
with an answer fortifying the plea, and explicitly denying 
the, fraud and combination, and the fact on which the 
charge is founded. 

19. The plaintiff may set down the demurrer or plea to 
be argued, or he may take issue on the plea. If upon an 
issue, the facts stated in the plea be determined for the de- 
fendant, they shall avail him as far as in law and equity 
they ought to avail him. 

20. If a plea or demurrer be overruled, no other pl^ 
or demurrer shall be thereafter received, but the defend- 
ant shall proceed to answer the plaintiff's bill ; and if he 
fail to do so within two calendar months, the same, or so 
much thereof as was covered by the plea or demurrer, may 
be taken for confessed, and the matter thereof be decreed 
accordingly. 
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21. If the plaintiff should not reply to, or set for hear- 
ing any plea or demurrer, before the second term of the 
court after filing the same, the bill may be dismissed with 
costs. 

22. Upon a plea or demurrer being argued and over- 
ruled, costs shall be paid as where an answer is ad- 
judged insufficient : but if adjudged good, the defendant 
shall have' hia costs. 

2i3. The defendant, instead of filing a formal demurrer 
or plea, may insist on any special matter in his answer, 
and have the same benefit thereof as if he had pleaded 
the same matter, or had demurred to the bill. 

24. After any bill filed, and before the defendant hath 
answered, upon oath made that any of the plaintifi^'s wit- 
nesses are aged, infirm, or going out of the country, or 
that any one of them is a single witness to a material 
fact, the clerk may issue a commission for taking the ex- 
amination of such witness or witnesses de bene esse, the par- 
ty praying such commission giving reasonable notice to 
the adverse party of the time and place of taking such de- 
position. 

25. Testimony may be taken according to the acts of 
Congress, or under a commission. Whenever a general 
commission shall be issued for taking depositions upon 
answer and replication, six months from the time of the 
replication shall be allowed the parties for taking their 
depositions; and either party at the expiration of the said 
six months may set the cause for hearing, and no deposi- 
tion taken after that time shall be read as evidence on the 
bearing, unless the 'same was taken by consent of parties, 
by special order of the court, or out of the district. 

26. Commissions to take depositions may be executed 
by any person qualified to take testimony according to 
the laws of the state, or by any person or persons not ex- 
ceeding three, appointed or named in the commission by 
order of the court, or by any judge thereof in vacation. 
All testimony taken under a commission shall be taken on 
interrogatories and cross-interrogatories filed in the cause, 
unless the parties shall dispense therewith, which inter- 
rogatories shall be filed in the clerk's office ten days pre- 
vious to a rule day, aft:er which the defendant shall be al- 
lowed five days to file his cross-interrogatories, unless he 
waves his right. 
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27. Orders for the admisEdott of a gHardiui aof lifeai, to 
defend a suit, may be made either by the coiirt or one of 
XJM judges thereo£ 

28. Witnesses who live within the district may, upon 
due notice to the opposite party, be summoned to appear 
before the commissioners a^^ointed t30 take testimony, or 
before a master or examiner appointed in any cause by 
subpama in the usual form, which may be issued by the 
clerk in blank, and filled up by the party praying the same, 
or by the commissicmers, master, or examiner, requiring 
the attendance of the witnesses at the time and place spe- 
cified, who shall be allowed for attendance the same com- 
pensation as for attendance in court; and if any witness 
shall refuse to appear, or to give evidence, it shaU be 
deemed a contemf^ of the court, which being certified to 
the clerk's office by the commissioners, master, or exam- 
iner, an attachment may issue thereupon by order of the 
court, or of any judge thereof, in the same manner as if 
the contempt were for not attending, oj for refusing to give 
testimony in the court. But nothing herein contained 
shall prevent the examination of witnesses viva voce when 
produced in open court 

29. When a matter is referred to a master to ^lanune 
and report thereon, he shall assign a day and place there- 
for, and give reasonable notice thereof to the parties, or 
to the attorney or soliciter of such party as may not reside 
within the district, and if either party shall fail to att^id 
at the time and place, the master may adjourn the exami- 
nation of the matter to some future day, and give notice 
thereof to the parties, in which notice it shall be expressed 
that if the party fail again to appear, the master will pro- 
ceed ex parte; and if after receiving such notice the party 
shall again fail to appear, the master may proceed to ex- 
amine the matter to him referred, and to report the same 
to the court, that such proceedings may be had thereon 
as to the court shall seem equitable and right. 

30. The courts in their sittings may regulate all pro- 
ceedings in the office, and may set aside any dismissions, 
and reinstate the suits on such terms as may appear 
equitable. 

31. Every petition for a re-hearing shall contain the 
special matter or cause on which such re-hearing is ap- 
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plied for^ shall be signed by counsel, and the facts there- 
in stated, if not apparent on the record, shall be verified 
by the oath of the party or some other person. No re- 
hearing shall be granted after the term at which the final 
decree of the court shall have been entered and record- 
ed, if an appeal hes to the Supreme Court. But if no ap- 
peal lies, it may be admitted at any time before the end 
of the next term of the court, in the discretion of the court. 

32. The circuit courts may make any further rules and 
regulations not inconsistent veith the rules hereby pre- 
scribed, in their discretion, 

33. In all cases where the rules prescribed by this court, 
or by the circuit court, do not apply, the practice of the 
circuit courts shall be regulated by the practice of the 
high court of chancery in England. 
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criauBalf 27. 
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Cttddt Comtf Witts of error from, 98. 
^ scire facias, &c. 29. 
habeas corpus, 29. 71. 
in contempt, 29. 
teste of process, 3A« 
seals, 30. 
forms and mode of proceed- 

ings, 30. 
power to make rales, 31, 32. 
rules established, 427. 
jurisdiction, in case of am- 
bassador or eon- 
sal, 129. 
extent of it, 2f. 
71. K». 128. 
where United 
StoteephuntiA, 
107. 128. 
where citizens of 
different states, 
110. 
where it must ap- 
pear, 104. 113. 
collusive convey- 
ance, 112. 
«]iei»,lt5. 
«Migiieemi6. 
defendant not an 
inhabitant, 119. 
CTiminal,129.277. 
niUtary oflbneee» 

13a 

•fttcial MMioiis, 191. 

pmetiee, 143. 

«rror from, 36. 48. 70. 

«ppeal, 36, 48. 

/depositions on appeal, 65. 

4edimu8, 55. 

•opiaiens opposed, 68. 

organization, 95. 

judgo of SupremeKkMirteb* 

MDt, 98 ; or dead, 101. 
4istfictjttdgeinterested,dtc. 

96. 
■ jiid|^ wpI oonmistieiied, 
101. 

mandamus from, 126. 

certiorari, 141. 

procedendo, 141. 

vemovaJe 4», 123. 126. t62. 

power to commit «r bail, 

lOperatioa of state laws, 143. 
Citation, 78. 134. 

Citizen of a state, whoeiMfa, 111. 118. 

iDUSt be stated «n to- 

ceffd,U4. 
rights as Mch, 319. 993. 
Claim, OD appeal, 66. 
Cdumbito, dMtiioto^66. 102. 189.290. 



CoflflBussiQp to take depontions, 64. 168* 

179.234. 
CoaaMne,996. 
ComaltttMit jand bail- 71. 262. 281. 



Common law jnifaidiction, ffl% 96&> 
Confinement of master of ship, 346. 
Consols,, 27. 93. 129. 225. 
•OnieolUation, 154. 176. 223- 
Cenepiiacy to commit treason, 380. 
Contagious sickness, adjoumments ftr, 

22. 102. 
Contempts 29. 71.354. 
Continuance, 86. 256. 
Contract of a sUte, 26. 

impairing the obligation oC359. 
Costs, 154. 175. 222. 

in Circuit Court, 174. 

on appeal, 67. 

in smts for jrenaltiea, 292. 

•criminal cases, 267. 
on eJBrmanee or reycrsal, 89. 
as to the United States, 91. 
Courts martial, jurisdiction oi; 130. 
Court, what constitutes nndor the Uaitad 
States, 377. 
power ^K?ongre« to abolish, 378. 

m 

Damages, on appeal, 57. 

on a^manee or teveiBal, 89. 
Death of party, 84. 163. 
Demurrer, special, 87. 174. 
to evidence, 42. 
Departments, heads of, oigans of ezeea- 
tiTO, 968* 
«cts how far anminafala, 

368. 
liable to aifl»p<Ena, 1S8. 968. 
how lenMvaUa^ 969. 412. 
Depositions, in Supreme Court, 66. 
on appeal, 140. 
in equity, 431* 
in Circuit Courts, 168. 
in pepetuam, 169. 
debenei 
168. 
Dislriot of Columbia, eee Cehnnfaia. 
District Court, power to adjenni m 

ofcontagi — - 

te iasoesdin 



other wnts,29. 

71. 
topnmsh 



of 

90. 



«f 
iB««90. 
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Digtrict CoQit, «Ror Irom, 96« 48. 
appeal, 36. 48. 
dedimua potestatem, 54. 
district judge, no voice on ap- 
peal, 95. 
death of party, 163. 
organization, 185* 
acting as Circuit Court, 186, 

253. 
power to hold special courts, 

187. 
Where judge disabled, 22. 187. 
in case of contagious lirknftSSi 

22. 102. 
clerk of, prohibited to act as 

attorney, 187. 
admiralty, and maritime juris* 
diction, 193. 

the waters not ceded, 194. 
In inland rivers, 195« 
IB priie suits, 197. 
salvage, 201. 23X 
torts, 202. 
contracts, 203. 
seizures under laws of impost, 

&C 129. 205. 
proceedings in rem, 203. 212. 

in personam, 206. 
captures within jurisdiction of 

the United States, 218. 
•oifci for tortious seizures, 814. 

217. 
seizures on land, 220. 
penalties and forfeitures, 220, 

221. 
suits by aliens, 224. 

by the United States, 224. 
against consuls, 225. 
on patents, 225. 
habeas corpus, 227. 
injunctions, 227. 
criminal jurisdiction, 236. 
writs of error from, 134* 
Divorce laws, 362. 
Dock yards, 347. 

£. 

Equity, jurisdiction of Circuit court, 180. 

District Court, 180« 

182. 226. 
ne exeat and injunc- 
tions, 180. 
where several de- 
fendants, 181. 
in patent suits, 225i 
depositions in, 183. 
in perpetuam, 183. 
rules established* 
427. 
£rrcr, to the Cirenit Court, 37. 
to District Court, 37. 
to Territorial Courts, 37. 



ExTor in criminal cases, 39. 
on final judgment, 40. 
in mandammi, 41. 43. ' 
in matters of discretion, 41. 
in challenges, 42. 
in refusal to grant oyer, 43. 
demurrer to evidence, 42. 
matters of fact, 43. 
after removal by certificate, 43. 
on general verdict, 43. 
bill of exceptions, 44. 
when United States par^, 45. 
value in dispute, 45. 
time within which to be brought, 

47. 
to State Courts, 59. 
which to be directed to, 60* 
what the highest, 61. 
when judgment final, 61. 
on jadgntent after nmndate, 62* 
against title under treaty, ^ 
under acts of Congress, ^ 
mandamus, 64. 
what must appear oa th* reoord, 

64. 
what is a law of the U. 8. 66. 
judgment on msndnte, 66. 
in penal and criminal cases, 6X 
habess corpus, 67. 
practice in, 77. 
whence the writ isspM^ 77* 
teste and citation, 77. 
service, 80. 
return, assignmcalpf errors, and 

pleas, 81. 
appearance, 84 

death of party, 84» 
execution, 88, 89. 
from Circuit Cowt, 134. 
Evidence in txeasoo, ^84. 
Execution, on writ of error, 88. 

writ of, from Circuit, 134. 
stay oi, on petition for new 

trial, 178. 
ibmsof, 176* 
Ca. sa. 176. 

in United States soits, when 
M«iah«l dies, 4iH)<, 178. 
Expulsion, 300. 

£xpatri«tioi^ 318. , 

Exports, tax on, 356. 
Ex 1^ facta l%iii%a)56» 



F. 



Facthcr pioo^ 55. 

Forfeitures, proceedings fbr, 205. 

Forgery, in a State Court, 278. 

Florida, Courts oA 237. 

Fwti, 4ba, legislaiicii •ver«M7. 

Fraudulent convfyBBoe W«Mr« juriidio- 

tion, 112. 
Fugitives, 394. 
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H. 

Habeas eorpiu, from Supreme Court, 29. 

what Unds may ianie, 

32,71. 
no appeal to Supreme 

Court, 67. 282. 
when iuuable bj Su» 

preme Court, 71. 
where pereon ia in cue- 
tody under state pro- 
cess, 133. 154. 
in District Court, 227. 
by State Judges, 282. 
Bigh eeas, their meaning, 334. 340. 342, 
343.346. 



I. 



Impairing the obligation of contracts, 

356. 
Lnpeachmente, 376. 
Improvements, power of Congress to 

make, 324. 
Implied powers, 351. 
Imposts, seizures under cases of, 205* 
Imprisonment for contempt, 354* 
Informer, costs against, 222. 
Informations in rem, 909. 212. 

in personam, 203. 208. 
Indictment for treason, 383. 

proof on, 383. 
militaiy expeditions, 268. 
larceny, 270. 
perjury, 270. 
Injunctions, 26. 122. 227. 
Insolvents, discharge of, 152.321. 96SL 
preference of United States, 
162.^1. 
Isfiinuice, causes in District Court, 203. 



J. 



Joinder, in action. 111. 
Judge, when not liable to maadamvs, 
75. 
what constitutes a judge in court 
of the United Stotes, 377. 
Judgment, in other states, 388. 
Jurisdiction, right of, suit for, 26. 
of Circuit Court, 104. 
in fraudale&ft ocnreyaiioe, 

112. 
of state courta and magie- 

of United States, where ez- 
dusiTe, 277. 
Jurisdictional limits, 218. 
Juries, mode of returning, 165. 

of quashing the array, 167. 
efaaUenges, 167. 260. 
alienage, 167. 
talesmen, 167. 
in criminal cases, 260. 



Juries, number, 260. 

opwation of state laws, taOL 



Larceny, 270. 

Laws, operation of state, 143, 168L 
ez post facto, 356. 
impairing obligation of oontxacte. 

366. 
retrospective, 356. 358. 
divorce and limitation, 362. 364. 
taking property, 356. 358. 
State, how proved, 387. 
void, when contrary to the coBSli- 
totion, 401 ; so decreed by the 
courts, 401. 
Levying war, what constitntea, 379l 



M. 



Magistrates, State, power to commit, 

281. 
Mails, operation of state laws, 327. 

power of Congreas to punisb o^ 
fences against, 352. 
Mandamus, from Supreme Court, 28L 
where issuable, 74. 
in nature of prooedsndo, 7S. 
right of atto^ney-geneial to 

apply for, 75. 
from Circuit Court, 128. 
writ of error on, from state 
to United States Cooiteg 
287. 
Manslaughter on the high seaa, 346. 
Marshal, bound to serve process, 151. 
duty as to bail, 153. 
where liable, on escape, 15^ 
Deputy, effect of appearaooe 
by, 154. 

must serve attachment, IG2, 

163. 
appointment of, 242. 
bond of, 242. 244. 
attachment, against, 243. 

bound to aarva aa, 
151. 243. 
when interested, 243. 
defaults, 243. 245. 
death, &c., 243. 244. 
payments to, 245, 246. 
Jails, 247. 

costs payable to, 249. 
power, 250. 
Materials for ships, lien for, 204. 
Michigan, Courts of, 237. 
Militia, power of sUtes over, 331. 
Militaiy expeditious, indictment and evi- ' 

deuce, 268. 
Minors, enlistment of, 330. 
Money paid into Court, 155. 
Murder on the high seas, 334. 341 
in other places, 343. 
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N. 

Natunlistttlitti, 908. 

Ne exeat, 180. 

New tml, 174 

Notice to produce books, 167* 

O. 

Oaths, power of Congress to impose, 352. 
Obligation of Contracts, 356. 
Office books, how proved, 392. 
Opinions opposed, 68* 135. 

P. 

Pktsnts, suits on, 105. 

in District Courts, 121. 225. 

in State Courts, 120. 

power of States over, 307. 328. 
Part owners, suits by, 204. 
Penalties, where sueable, 107. 

in District Court, 220. 

in State Courts, 277. 279. 

writ of error in suits for, 67. 
PerjuTj, 270. 
Piers, jurisdiction in, 350. 
Firac7,333. 
Practice in Supreme Court, 29. 

on appeal, 53. 

in Circuit Court, 143. 
President, the organs of his aots, 368. 

commander of aimv and navy, 
368. 

appointments by, 369. 

power of removal, 2nf2. 412. 

his instructions, 375. 

power to execute treaties, 407. 
Priority of the United States, 291. 
Punishment, implied power of, 354. 

R. 

Records, how proved, 388. 
Removals from state to Circuit Courts, 

123.126? 
District Courts 
acting as Circuit 
Courts, 186. 263. 
on opinions opposed, 68. 135. 
Retrospective laws, 356. 358. 
Revereal, judgment on, 88. 

damages and costs, 89. 
in Circuit Court, 136. 
Representatives, apportionment of, 298. 
Revolt, 344. 
Roads and canals, 324. 
Robbery on the high seas, 335. 
Rules established for Circuit Courts, 427. 

S. 

Salvsge, 201, 232. 
Seamen, 228. 281. 306. 



Security on writ of error, 78. 

Seizures, 205. 

Senate, 299. 

Service, of process, 151. 

writ of error, 80. 
Ships, running awav with, 339, 340* 
States, writs by and against, 25. 

practice in suits against, 31, 32> 
Courts, writ of error to, 59. 
operation of State laws, 143* 148* 

176. 256. 356. 403. 
laws, treason under, 382. 
jurisdiction of courts and magis- 
trates, 275. 
habeas corpus, 282. 
laws cannot take away rights 

under United Sutes, 44. 289. 
courts not to be enjoined by 

United States courts, 180* 
oessions by, 348. 
Steam boat case, 307. 
Subp(Bnasfor President, Judges, &e. 158* 
162. 
attachment on, 158. 
Supersedeas, 81. 
Supreme Court, quorum, 19. 

time end place of session, 19, 

20. 
adjournment, 21. 
derk, 21, 32. 
original jurisdiction, 23. 
practice, 29. 

exclusive jurisdiction, 27. 
attorneys, 32. 
appellate jurisdiction, 33. 
Supreme law, 401. 
SuretiM of the peace, 960. 



T. 



Tax , direct, 299. 305. 

in District of Columbia and territo- 
ries, 299. 305. 
on carriages, 306. 

en branches of the Bank of the 
United States, 403. 
Territorial Courts, £37. 
Territories, power of Congress over, 398. 
Teste of writ Of enor, 77. 
Torts, maritime, 202. 
Treason, juries in, SSO. 

challenges, 167. 263, 264. 

new trial, 265. 

adjournment on triel, 265. 

list of witnesses end jurors, 266. 

counsel, 266. 

power to commit in, 255. 

proof on, 266. 

m what levying war consists, 

379. 
who levy war, 381. 
whether all are principals, 381. 
not to be extended by construc- 
tion, 362. 
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